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HEARING ON RETHINKING SPECIAL EDUCATION:

HOW TO REFORM THE INDIVIDUALS WITH DISABILITIES EDUCATION ACT

Thursday, May 2, 2002

Subcommittee on Education Reform
Comnmittee on Education and the Workforce
U.S. House of Representatives

Washington, D.C.

The Subcommittee met, pursuant to notice, at 10:40 a.m., in Room 2175, Rayburn House
Office Building, Hon. Michael N. Castle, Chairman of the Subcommittee, presiding.

Present: Representatives Castle, Petri, Souder, Ehlers, Tancredo, Biggert, Platts, Keller,
Osborne, Wilson, Kildee, Scott, Woolsey, Sanchez, Solis, Davis, Owens, Payne, and Roemer.

Staff present: Charles Hokanson, Professional Staff Member; Blake Hegeman, Legislative
Assistant; Krisann Pearce, Deputy Director of Education and Human Resources Policy; Kate
Gorton, Professional Staff Member; Heather Valentine, Press Secretary; Patrick Lyden,
Professional Staff Member; and, Deborah L. Samantar, Committee Clerk/Intern Coordinator.

Maggie McDow, Minority Legislative Associate/Education; Alex Nock, Minority Legislative
Associate/Education; Joe Novotny, Minority Staff Assistant/Education; and Dan Rawlins, Minority
Staff Assistant/Labor.




Chairman Castle. A quorum being present, the Subcommittee on Education Reform will come to
order.

We are meeting today to hear testimony on how to reform the Individuals with Disabilities
Education Act. Under Committee rule 12(b), opening statements are limited to the Chairman and
the Ranking Minority Member of the Subcommittee. Therefore, if other Members have statements,
they may be included in the hearing record.

With that, I ask unanimous consent for the hearing record to remain open for 14 days to
allow Member statements and other extraneous material referenced during the hearing to be
submitted in the official hearing record. Without objection, so ordered.

I will proceed first with my opening statement.

OPENING STATEMENT OF CHAIRMAN MICHAEL N. CASTLE,
SUBCOMMITTEE ON EDUCATION REFORM, COMMITTEE ON
EDUCATION AND THE WORKFORCE

First of all, let me say good morning to all the witnesses. We always appreciate you being
here. We apologize for the slight delay as we finished up our welfare reform markup earlier today.

This is the second in a series of hearings that the Subcommittee on Education Reform will
conduct on the reform and reauthorization of the Individuals with Disabilities Education Act
(IDEA). Over the next few months, this Committee will explore ways of improving IDEA to
ensure that no child, regardless of his or her challenges, is left behind as the President and the
Congress continue their efforts to improve America's schools.

While the 1975 legislation was a major milestone in the effort to end the chronic exclusion
and miseducation of disabled children, it is today a law that will challenge this Congress as we seek
to provide new opportunities for all children. I believe we must build on the positive changes made
in the 1997 reauthorization and allow this law to evolve. No longer js it simply enough to provide
our disabled children access to public schools; now, more than ever, we must do more to see that
disabled children are given access to an education that maximizes their unique abilities and
provides them with the tools for later success.

It is my hope that these hearings will spur discussion and bring fresh thinking to our
examination of IDEA. Some of these key issues include:

e focusing IDEA on the academic achievement of Special Education students;

o making the federal Special Education program more effective and adding accountability
measures that mirror those envisioned by the No Child Left Behind Act;

e examining ways to provide procedural relief without reducing important protections for
disabled students and their families;



o finding ways to attract and retain Special Education teachers; and doing more to help
regular education teachers address the needs of the Special Education students in their
classrooms;

o promoting early intervention, so that we can provide appropriate interventions and
maximize the student's later academic success;

o identifying and eliminating the root causes of over identification, especially among minority
children;

e ensuring school safety for all students;
promoting non-adversarial resolutions when disputes arise between parents and teachers;

o increasing parental involvement in the education of their disabled child.

Today, this Subcommittee will explore at least several of these themes, including
accountability and procedural requirements, and we are fortunate to welcome five witnesses who
will speak from a number of perspectives, including a pediatric psychologist, an education
researcher, an elementary school principal, a leader from the disability community, and a parent of
a disabled child who has also worked as an attorney advocating for parents of Special Education
students. With their help, it is my hope that Members will better understand these complex issues
and inform our discussion on the reauthorization.

WRITTEN OPENING STATEMENT OF CHAIRMAN MICHAEL N. CASTLE,
SUBCOMMITTEE ON EDUCATION REFORM, COMMITTEE ON EDUCATION
AND THE WORKFORCE - SEE APPENDIX A

Chairman Castle. In a moment, I will proceed with the introduction of our witnesses, but I will
now yield to the distinguished Ranking Member of the Subcommittee, Mr. Kildee, for whatever
opening statement he may wish to make.

Dale?

OPENING STATEMENT OF RANKING MEMBER DALE KILDEE,
SUBCOMMITTEE ON EDUCATION REFORM, COMMITTEE ON
EDUCATION AND THE WORKFORCE

Thank you very much. I am pleased to join Governor Castle at what is our second in a
series of hearings on reauthorization of the Individuals with Disabilities Education Act, or IDEA. I
have been working on Special Education for the 26 years I have been in Congress, and before that
during my time in the Michigan legislature. In Michigan, I sponsored the enactment of Michigan's
first Special Education law, prior to the federal enactment of IDEA during the 94th Congress.
Today, we will receive very useful testimony on reauthorizing IDEA, and I look forward to hearing
from the witnesses.



Prior to the passage of 94-142, the education of disabled children was ignored, prohibited,
or outright denied. Instead of working to keep disabled children out, schools now seek to educate
disabled children along with their non-disabled peers.

As reauthorization of IDEA gets underway, in this Congress some claim that IDEA is
broken, that it needs to be completely overhauled and is too complex and difficult to implement. [
believe that this really isn't correct. It is critical, I think, to remember that many of the problems we
hear about regarding IDEA are largely implementation problems, rather than problems with the
statute itself.

Certainly Congress will consider legislative changes to IDEA in this reauthorization cycle.
However, we cannot and should not roll back protections for schools and disabled children alike
simply for the sake of change. Schools have been implementing the 1997 amendments for only
two years. To constantly subject schools, parents, and teachers to a complete overhaul of this law
every five years makes it impossible to meet IDEA's requirements.

To implement this law effectively, school districts and schools need resources. For us here
in Congress, that means honoring our commitment to fully fund IDEA by providing 40 percent of
the excess cost of educating a child with a disability. And that goes beyond any authorizing
language; that means the money must be appropriated, 40 percent of the added cost. And somehow
we have to craft language, hopefully very, very, soon, so that 40 percent of added cost would not
Jjust be a promise but will really be something we have delivered.

Along with funding, we must ensure a stronger monitoring and enforcement system. We
should build upon efforts in the 1997 amendments and consider Justice Department enforcement
and other means to strengthen compliance with IDEA. Coupled with this federal focus is a need
for states to upgrade their own monitoring and enforcement systems. ;

Lastly, children with disabilities only receive a high education if their teachers and related
services personnel are well trained and knowledgeable. Too many of our regular education
teachers do not have sufficient training to provide instruction to disabled children, including how to
deal with behavioral problems. Too many of our Special Education teachers are leaving the field
due to frustration, poor working conditions, too much paperwork, and inadequate pay. Our
reauthorization should focus upon upgrading the quality of our teachers and related service
personnel, including the conditions under which they work.

In closing, I want to thank the witnesses for appearing before the Committee today. I look
forward to your testimony.

I thank you, Governor Castle.
Chairman Castle. Thank you, Mr. Kildee. We appreciate your opening statement.

We will now turn to the introduction of our witnesses. I am going to introduce all of you,
which will take a moment, and then I am going to explain how we will proceed from there. And I



will go from left to right, and your testimony will go from my left to your right.

So we will start with Dr. Douglas Tynan. Dr. Tynan is the Director of the Disruptive
Behavior Clinic at the A.I. duPont Hospital for Children in Wilmington, Delaware, which I can
personally testify is a wonderful entity. He also serves as a Clinical Associate Professor of
Pediatrics at Thomas Jefferson University of Philadelphia. Prior to accepting his current positions,
Dr. Tynan was on the faculty of George Washington University and Michigan State University. He
holds a Ph.D. from the State University of New York, University Center at Binghamton.

Dr. Patrick Wolf is an Assistant Professor of Public Policy at Georgetown University's
Public Policy Institute. He also serves as a faculty associate for the Program on Education Policy
and Governance at Harvard University, as a member of the National Working Commission on
Choice in X-12 Education, and is book review editor for the Journal of Public Administration
Research and Theory. Dr. Wolf earned his Ph.D. from Harvard University in Government.

Mr. Gregory Lock has been the principal at Oak View Elementary School in Fairfax,
Virginia, since 1991. Prior to that, he served as the principal at Centerville Elementary School and
as an assistant principal at Kings Park Elementary School. Mr. Lock also has experience as a
classroom teacher and has a Master of Education degree from Boston College.

Ms. Katherine Beh Neas is the Assistant Vice President of Government Relations for Easter
Seals and co-Chair of the Consortium for Citizens with Disabilities (CCD) Education Task Force.
Prior to joining Easter Seals, Ms. Neas was Associate Director of the American Association of
University-Affiliated Programs for Persons with Developmental Disabilities, which might be the
longest title of anybody here today. She holds a Bachelor of Science degree from Georgetown
University.

And our final witness this moming will be Ms. Leslie Seid Margolis. Ms. Margolis is the
parent of a child with a disability and managing attorney of the Schoolhouse Legal Services Project
at the Maryland Disability Law Center. She has also served as a consultant and adjunct staff
attorney for the National Association of Protection and Advocacy Systems. Ms. Margolis earned
her law degree from Stanford Law School.

So we have a good, and obviously well educated, group of witnesses, and we are pleased to
have them here. Before the witnesses begin their testimony, I would like to remind the Members
that we will be asking questions of the witnesses after the complete panel has testified. In addition,
Commiittee rule 2 imposes a five-minute limit on all questions.

That is also true of the witnesses. You have a little light system in those two little boxes on
your table, if you were wondering what they were. For four minutes, I believe, it will be green.
For one minute, it will be yellow. And hopefully, for no more than a few seconds, it will be red, at
which point you should be trying to wrap up what you are saying.

I understand your desire to try to say everything, but the truth of the matter is that you will

have a chance during the question-and-answer period to finish anything you thought you did not
get out or whatever. And we already have your complete statements here for the record, in
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addition. So we try to stay as closely as we can, at least, within the time limits involved.

We shouldn't be too interrupted by the floor, but there may be occasions where we have to
take a break in order to go over and cast votes on the floor. You will hear bells, and we will try to
figure that out when it happens. But at this point, we will assume we can get through the hearing
without that happening.

So with that, I think we are ready to commence. And we will start, as I said, with Dr.
Tynan. We will work right across from Dr. Tynan, right through to Ms. Margolis, and then we will
go to the questions and answers.

Dr. Tynan?

STATEMENT OF W. DOUGLAS TYNAN, Ph.D. DIRECTOR, ADHD AND
DiISRUPTIVE BEHAVIOR CLINIC, A.i. duPONT HOSPITAL FOR
CHILDREN, WILMINGTON, DE

Good morning, Mr. Chairman and Members of the Committee. My name is Douglas
Tynan,; I am the Director of the ADHD and Disruptive Behavior Program at A.I. duPont Hospital
for Children, and 1 am a pediatric psychologist. Our practice group evaluates over 500 children per
year, most of whom receive services under the IDEA or 504 plan through public, private, and
parochial schools in Delaware, Pennsylvania, New Jersey, and Maryland. And as such, we are
uniquely positioned to see how the IDEA is implemented in a variety of school systems.

In my career path, T was a Special Educator at a private school in Boston when
Massachusetts first implemented their Special Education law, Chapter 766, in 1974. And on a
personal note, I have a nephew, now 30 years old, who was diagnosed with autism at age 3. He has
benefited greatly from the IDEA programs that he attended in Suffolk County, New York, so I
know full well how important this program is to families, including my own.

As has already been stated, IDEA has been largely successful in opening up educational
opportunities for children with disabilities, who were denied such opportunities prior to 1973.
Unfortunately, IDEA also has had some unintended negative consequences, which include the
creation of incentives to define an ever-increasing percentage of school-age children as having
disabilities, the redirection of financial resources from regular education to Special Education, and,
for some children, application of what I consider an accommodation philosophy to populations that
are better served by prevention or intervention strategies.

As required by IDEA, the Special Education system is predicated upon first classifying
students into one or more federally defined categories. Once classified, they are provided Special
Education services and accommodations. Those children who may not meet a specific school
district's criteria for eligibility do not have to receive Special Education services, even though they



were initially referred because they had academic difficulties. As a result of this process, two
distinct classes of students emerge: those classified as disabled to receive services, and those who
are having problems but not classified, who do not receive services.

Currently, more than ten percent of all children in public schools are in the Special
Education system. Of these, approximately 90 percent have been classified in the areas of learning
disability, speech and language delays, mild mental retardation or emotional disorders. These are
the children who are usually included in mainstream classrooms for much of their day. The
remaining ten percent of children in Special Education fall into categories reflecting a greater
severity of disability, with more severe handicaps such as moderate to severe mental retardation,
early infantile autism, sensory handicaps such as blindness or deafness, and severe physical and
health impairments. These children are often, or usually identified far before school-entry age.

The first step in Special Education reform would be to recognize that the system currently
serves several distinct populations: those with significant, severe mental disabilities, that comprise
ten percent or fewer of all children; those with milder forms of neurological conditions, such as
learning disabilities, attention deficit disorder, mild mental retardation; and a subgroup that has
conduct and behavior problems.

The first group, children who are born with birth defects, serious sensory and physical
disabilities, and significant cognitive delays, in the majority of these cases these children will have
been identified as disabled in infancy and the preschool years, are identified by child-find
programs, and have early intervention programs. We know who they are before they enter the
school system, and frequently they are receiving services that are mediated by the public schools as
early as the first year of life. To a large extent, we know their medical, rehabilitation, and
educational needs, and they certainly need to continue with detailed individual education plans.

The second group, and by far currently the largest, is children who have what I would call
milder forms of neurological dysfunction, which certainly impair their functioning. But the first
question that needs to be addressed for this group, which includes children with ADHD and
learning disabilities, is how special is the Special Education they receive? In many cases, the
answer is not much, except for the fact that they are classified differently from their peers. Thus,
rather than perpetuating the myth of these students receiving a different kind of instruction, we
should reconstruct regular education to maintain them more effectively in the classroom by
teaching reading with proven methods and teaching teachers how to manage behavior more
effectively.

The last group is children with behavior problems that have been a problem under the IDEA
discipline provisions. Students with these types of oppositional and conduct problems are often the
result of some hearings regarding discipline actions. Effective treatment for these disorders would
involve alternative schools that are set up to treat these children. I am not suggesting in any way
that we exclude them from the program.

Thank you.

=
no




WRITTEN STATEMENT OF W. DOUGLAS TYNAN, Ph.D. DIRECTOR, ADHD
AND DISRUPTIVE BEHAVIOR CLINIC, A.I. duPONT HOSPITAL FOR
CHILDREN, WILMINGTON, DE - SEE APPENDIX B

Chairman Castle. Thank you, Dr. Tynan.

Dr. Wolf?

STATEMENT OF PATRICK J. WOLF, Ph.D., ASSISTANT PROFESSOR
OF PUBLIC POLICY, GEORGETOWN PUBLIC POLICY INSTITUTE,
GEORGETOWN UNIVERSITY, WASHINGTON, D.C.

Mr. Chairman and Members, I am pleased to speak to you today about how the Special
Education system might be improved to better promote effectiveness and results-based
accountability.

In 1997, you undertook an effort to revise the federal law governing Special Education in
order to focus more strongly on whether or not the services being provided to students with
disabilities are actually resulting in greater learning. The '97 amendments to the Individuals with
Disabilities Education Act sought to replace a process-focused compliance-driven accountability
system with a results-focused performance-driven alternative. This change represented movement
in the right direction.

However, a central finding in our research is that the results-based accountability system
under IDEA of '97 retains virtually all of the onerous procedural requirements of the previous
system, yet omits components that are essential to holding implementers truly accountable for
results. Special Education administrators continue to rely upon compliance with procedural rules
as the yardstick for judging whether or not a local Special Education program is succeeding.

The current oversight system for Special Education falls short of achieving true results-
based accountability, because it neither standardizes certain key requirements regarding the testing
of students with disabilities, nor holds school systems accountable when they persistently fail to
achieve results for such students. Undoubtedly, many Special Education teachers and
administrators are making great strides with their students. However, these successes are happening
largely in spite of, not because of| the accountability system that is in place.

A more complete results-based accountability system in Special Education would have
certain features. Every student's individualized education program would describe the tests that are
appropriate to measure the student's educational progress and any accommodations that should be
made to the testing conditions based on the student's disability. The tests and accommodations for
each student would be applied consistently, year after year, for all students with non-degenerative
disabilities.



The process would begin with a set of baseline tests to measure initial levels of ability and
achievement. Subsequent results would be reported in terms of gains or losses from that baseline.
Reports also would include narrative from the teachers and aides who are educating the student, in
order to place the gains or losses in context. Evidence of aggregate declines in the performance of
the Special Education students in a given district would lead to a state-led intervention involving
greater resources and supervised programmatic changes, and persistent performance declines would
provoke tough sanctions, including the transfer of students to neighboring school districts, charter
schools, or private schools at district expense.

Two elements of this proposal stand out. First, using gain scores is critical. Special
Education students are, well, special. They exhibit various handicapping conditions of varied
severity that more or less limit their educational ability and achievement. By using the metric of
student-specific educational gains instead of an arbitrary standard of attainment to evaluate Special
Education students, the system would automatically control for a number of pre-existing conditions
that are particular to each student. The use of gain scores also minimizes the incentives for
classifying a non-disabled student as disabled, since they measure iridividual progress instead of
lowering the achievement bar.

Second, greater customer choice is likely to enhance accountability in Special Education.
Experimental customer choice programs such as public housing vouchers have demonstrated that
choice initiates a flight to quality. The observed behavior of customers who have choices provides
important feedback to decision-makers, helping them invest more money and effort in what works
and waste fewer resources on what fails. The power of parents to move their disabled child out of a
program that is failing and into a more promising alternative improves the educational prospects for
that child, and motivates more teachers and administrators to achieve positive results for their
students with disabilities.

Mr. Chairman, you will notice that several elements of my proposal for Special Education
are modeled after the “Leave No Child Behind” reforms. That is no coincidence. It would be a
shame if students with disabilities were left behind as the new federal results-based accountability
system drives the students in regular education programs to higher levels of achievement.

1 urge you to give students with disabilities the opportunity to demonstrate their progress
towards reasonable educational goals. If, instead, we expect little of them, then, unfortunately, we
are likely to have our limited expectations fulfilled.

Thank you, Mr. Chairman, and I would ask that the two book chapters that inform this
testimony be entered into the record.

WRITTEN STATEMENT OF PATRICK J. WOLF, Ph.D., ASSISTANT
PROFESSOR OF PUBLIC POLICY, GEORGETOWN PUBLIC POLICY
INSTITUTE, GEORGETOWN UNIVERSITY, WASHINGTON, D.C.
SEE APPENDIX C
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Chairman Castle. Thank you. Without objection, the material you have referenced will be added
to the record, and we appreciate it, Dr. Wolf.

Mr. Lock?

STATEMENT OF GREGORY LOCK, PRINCIPAL, OAK VIEW
ELEMENTARY SCHOOL, FAIRFAX, VA, TESTIFYING ON BEHALF OF
THE NATIONAL ASSOCIATION OF ELEMENTARY SCHOOL
PRINCIPALS (NAESP), ALEXANDRIA, VA

Good morning, Chairman Castle and Members of the Subcommittee. It is an honor to come
before you today representing the National Association of Elementary School Principals as you
deliberate possible changes when reauthorizing the Individuals with Disabilities Education Act.

This morning, I will address the critical issue of paperwork and the time spent by educators
in meeting the federal requirements to document the process, from the initial teacher referral of a
student to the final written individualized education plan.

Unfortunately for a special class of teachers, time has been eroded by paperwork
requirements that increasingly take teachers away from the clients they serve, the children whose
special needs require more, not less, instructional contact time. One of the most valuable things
you could accomplish in legislating changes to IDEA would be to reduce the administrative burden
now carried by our school staff so they can spend more time in direct instruction.

While recognizing the unique situation that exists in each state and district, I feel that the
experiences of educators at my school can provide some insights into the impact that IDEA has on
the time demands on a school's resources. With a student population of more than 715, with a 29
percent minority representation, in a predominantly upper middle-class community, we are
currently staffed with five full-time learning disabilities teachers, two teachers for children with
emotional disabilities, a speech and language clinician, and four Special Education instructional
assistants. Qur student population includes 102 students receiving some Special Education
services. Furthermore, to enhance inclusion, we will be adding another teacher and instructional
assistant.

Itinerant teachers also serve students who need physical and/or occupational therapy.
Finally, to assist one hard-of-hearing student, a full-time sign language interpreter is assigned to
our building. Thus, the total of current full-time Special Education staff is eight, with six support
staff and two part-time itinerant teachers.

This staffing is an example of the commitment that my school district has made to the
22,000 Special Education children and parents in our community. We have a well-trained cadre of
over 2,000 Special Education teachers who work collaboratively in meeting the needs of students,
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many of whom receive support from more than one Special Education teacher.

For us, the frustrations in trying to provide services to students as required by their IEPs
arise when paperwork requirements compete with the available instructional time. Attached in my
testimony is a chart that describes the time each professional spends on a student who qualifies for
services under IDEA from teacher referral to IEP. The 83.5 hours represent the average minimum
requirement for each student. This time drain has a negative impact on the teacher and ultimately
the student, two of our most valuable resources.

The cost associated with the 83.5-hour average is also significant. Based on an average
salary of $60,000 per year for professional staff, the per-student cost of the initial process of
identification through the development of the first IEP is nearly $4,000 per student. Multiplied by
the 22,000 Special Education students in Fairfax County, the total average per-student cost of
identification through the initial IEP, before any actual special services have begun, is more than
$86 miillion.

From my desk at Oak View, I do not have the broad picture of IDEA's impact on public
education across the country. But I do believe the facts of Fairfax County can inform the debate. I
have brought those compulsory documents that are regularly used for the majority of meetings held
at Oak View to identify needs and prescribe services under IDEA, as well as an actual IEP. I'm
also submitting excerpts from a budget document prepared by the Fairfax County Public Schools
that will help define the many levels and expenses of Special Education services provided by my
school system.

The immediate impact of reduced paperwork requirements for educators will be increased
instructional contact with children. As a principal, I request that you consider the following nine
recommendations:

1. Reduce the number of required times during the school year when the procedural
safeguards are distributed and explained. The document we provide to parents in
Fairfax County is 15 pages long.

2. Provide a list of all the documents that are required for identifying and serving each
Special Education student. That would help reduce the chances of states requiring
unnecessary documents.

3. Standardize sections of the IEP to reduce the time needed before students moving
between districts or states can be served.

4. Provide funding for technology to automate the written components of the 1IEP
process.

5. Allow for the same classroom accommodations to be used for all regular state and
county assessments, eliminating the need for additional paperwork or meetings
when new assessments are added.

=
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6. Consider simplifying the process of amending the IEP during its one-year term, and
make the amendment process part of the regular communication between teacher
and parent.

7. When possible, tie the IEP goals to the annual assessments required under the Leave
No Child Behind Act, eliminating the short-term objectives that impose a heavy
time requirement on the teacher.

8. Consider reducing the time classroom teachers are required to participate in [EP
meetings. When classroom coverage for both the Special Education and general
education teachers is needed, resources must be taken from other parts of the
instructional program.

9. And finally, consider lengthening the time frame of the IEP, retaining the formal
process for a child's major transition points. This new approach would allow for a
more collaborative process for ongoing review of the student's progress.

Mr. Chairman and Members of the Subcommiittee, thank you for this opportunity to present
the principals' viewpoint on this very important topic. It would be my pleasure and that of NAESP
to provide any additional information you desire. We look forward to working with you and other
federal legislators on the gamut of issues associated with the reauthorization of IDEA.

WRITTEN STATEMENT OF GREGORY LOCK, PRINCIPAL, OAK VIEW
ELEMENTARY SCHOOL, FAIRFAX, VA, TESTIFYING ON BEHALF OF THE
NATIONAL ASSOCIATION OF ELEMENTARY SCHOOL PRINCIPALS
(NAESP), ALEXANDRIA, VA — SEE APPENDIX D

Chairman Castle. Mr. Lock, I believe I have in my hand all the documents that you referenced in
terms of what you deal with. And we will submit these for the record en bloc as a whole. I think
each Member has them on their desk, if they wish to examine them. And we thank you for your
testimony.

Ms. Neas?

STATEMENT OF KATHERINE BEH NEAS, ASSISTANT VICE
PRESIDENT, GOVYERNMENT RELATIONS, EASTER SEALS, AND CO-
CHAIR, TESTIFYING ON BEHALF OF, CONSORTIUM FOR CITIZENS
WITH DISABILITIES EDUCATION TASK FORCE, WASHINGTON, D.C.
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Good morning, Mr. Chairman. My name is Katherine Beh Neas, and speak to you today
as one of the four co-Chairs of the Consortium for Citizens with Disabilities Education Task Force.
I am also Assistant Vice President for Government Relations for Easter Seals.

The Consortium for Citizens with Disabilities is a coalition of nearly 100 national
organizations representing consumers, advocates, providers, and professional organizations, and we
are headquartered here in Washington. We advocate on behalf of all people with disabilities, of all
ages and all types of disabilities and their families. And I appreciate very much the opportunity to
be with you today.

I bring you greetings from one of my friends, Claire Huckel, who is a teacher at the Easter
Seals preschool program in Bucks County, Pennsylvania. You have a picture of Claire with one of
her students. When Claire was an infant in the early 1970s, her doctor told her family she would
probably never feed herself, and might be best placed in a home for children with disabilities.

Her family accepted the diagnosis, but not the prognosis. When Claire was 3, she began
attending the Easter Seals preschool, where she received Special Education and related services.
According to her father, she grew stronger and learned to walk with confidence. At age 6, she was
ready to enter first grade, and her parents enrolled her in elementary school. Claire was the only
child with a disability in her class.

Claire was a pioneer, one of the few young people with disabilities in her elementary, junior
high, and high schools. As Claire says, “It wasn't always easy. My mom and I had to work with
each school and many teachers to explain my disability and help them adapt to my need for
accessibility.” Claire graduated with honors from high school and college, earning a teaching
degree and then a master's degree in Special Education. Claire now works at the Easter Seals
program she attended as a child. “It was my dream,” she said, “to help children like  was. And
the best part is that my teacher is still there and now is my colleague.”

IDEA is a good law that has literally transformed the lives of children with disabilities and
their families. Over the last 26 years, millions of children with disabilities like Claire have received
appropriate early intervention, preschool and Special Education, and related services thanks to
IDEA. The success of IDEA is also evidenced by the following accomplishments.

The number of children with developmental disabilities who must live in state institutions
away from their families has been dramatically reduced. More young children are entering school
ready to learn. More students with disabilities participate in state and district-wide assessments.
Effective practices are implemented in schools across the country. More students with disabilities
are completing high school. And more people with disabilities who want to work are working.

Congress significantly reformed IDEA in 1997. For the first time, children with disabilities
are required to have access to the general curriculum. The vast majority of students with
disabilities are expected to participate in state and district-wide assessments. These two
requirements will go a long way to raise expectations for the educational outcomes of students with
disabilities. It is important to note that we are ending the second full school year during which the
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1997 reforms have been available to be implemented in our nation's schools.

The No Child Left Behind Act makes many new and necessary reforms to our public
education system, of which Special Education is a part. The new law requires states to establish a
single statewide accountability system. States must define adequate yearly progress, to include
annual statewide measurable objectives for improving achievement for all students, including
students with disabilities. CCD remains hopeful that student education achievement will continue
to rise as more schools effectively implement IDEA and the No Child Left Behind Act. We urge
the Committee to give states the opportunity to implement these existing requirements.

While there are many schools across the country in which children with disabilities are well
educated, implementation of IDEA is uneven. Shortages of qualified personnel are critical and
persistent. Funding for the three state grant programs and the discretionary grant programs have
never been adequate. IDEA, as reformed in the 1997 amendments, and when fully implemented
and enforced, provides states and local school systems a framework to improve educational
outcomes for students with disabilities.

Our system of public education is responsible for educating all students, including students
with disabilities. Only when Special Education and general education work together can we be
confident that no child will be left behind. To this end, the Committee should build on the policies
set forth in HR. 1 and require that all Special Education teachers and other education personnel are
qualified and certified by 2005. Research has demonstrated that the most significant factor of
student achievement is the quality of the education personnel.

In addition, all IDEA programs, the Part C early intervention program, the Section 619
preschool program, Part B, the discretionary programs of Part D, must be fully funded. All Part B
funds must remain in education. Many of our task force members are advocating for indexing Part
D funding at 10 percent of Part B funding. Many of our task force members also believe that tens
of thousands of young children with disabilities who could benefit from Part C early intervention
programs are not being served.

And finally, Mr. Chairman, the task force understands that the Committee is committed to
increasing educational outcomes for students with disabilities served by IDEA. In reauthorizing
the law, the task force urges the Committee to analyze carefully each issue of concern to determine
whether the concern results from a problem with the current statute or a problem of inappropriate,
ineffective, or incomplete implementation of the current statute. Such an analysis should give you
the determination of whether changes are required to enhance implementation of the current law, or
whether requirements of the statute need to be changed.

We have provided a set of guiding principles to assist you in your review of this, and thank
you for the opportunity to be here today.

WRITTEN STATEMENT OF KATHERINE BEH NEAS, ASSISTANT VICE
PRESIDENT, GOVERNMENT RELATIONS, EASTER SEALS, AND CO-
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CHAIR, TESTIFYING ON BEHALF OF, CONSORTIUM FOR CITIZENS WITH
DISABILITIES EDUCATION TASK FORCE, WASHINGTON, D.C.
SEE APPENDIX E

Chairman Castle. Thank you, Ms. Neas, for your testimony. We look forward to having further
discussions with you in a few minutes.

And Ms. Margolis will be our clean-up hitter.

STATEMENT OF LESLIE SEID MARGOLIS, PARENT, AND ATTORNEY,
MARYLAND DISABILITY LAW CENTER (MDLC), BALTIMORE, MD

Good moming, Mr. Chairman and Members of the Subcommittee. My name is Leslie Seid
Margolis, and I am the parent of a nearly eight-year-old child with lissencephaly, a rare genetic
brain development disorder that results in significant physical and cognitive disabilities. Despite
the severity of my daughter Pazya's disabilities, she currently is fully included in a regular first
grade class in a Baltimore City public school.

I appreciate the opportunity to testify today regarding the IDEA. My perspective is based
not only on my experiences as a parent of a child who benefits tremendously from the IDEA, but
also in my professional status as a managing attorney at the Maryland Disability Law Center,
Maryland's protection and advocacy agency, where I have worked on Special Education issues
since 1985.

As a parent, and as somebody who has spent a good deal of time thinking about the IDEA
professionally, I want to make several points today. First, the IDEA is an essential statute. It is not
a law that needs to be dismantled or amended beyond recognition. It is, rather, a statute that needs
to be fully implemented. Second, effective implementation of the IDEA depends on meaningful
monitoring and enforcement by the Office of Special Education Programs, by states, and by local
school systems.

Let me expand on these points. More than 25 years after enactment of the IDEA, we still
struggle to ensure that it is implemented at all, let alone effectively, for students in every school
" district in the country. In attempting to answer the question of why this is so, many people
erroneously conclude that there's a problem with the statute itself. In fact, however, much of the
lack of implementation of the IDEA is attributable to inadequate monitoring and enforcement at the
state level, and to a federal monitoring system that sweeps too broadly, focuses too much on
procedures and too little on substance, fails to produce timely monitoring reports, and engages in
enforcement action only rarely and inconsistently.

The problems with federal monitoring have been persistent and pervasive enough that
several years ago a number of advocates, later joined by state Special Ed directors, OSEP staff, and
others, worked together to develop a focused monitoring and enforcement framework that, if
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implemented, could affect significant change. The current draft of that proposal is attached to my
testimony.

As we have conceptualized focused monitoring, a broad group of people would identify a
few significant priorities, those aspects of the IDEA that, if implemented, would truly make a
difference for students with disabilities. And it is those priorities that would then be monitored
using a data based and verifiable system with provision of supports and capacity building to school
systems, and when necessary, a utilization of sanctions.

Tam concerned that OSEP may lack the ability or the will to make this system real. [
understand that OSEP must function in a world that is full of political pressure and fraught with the
tension that comes from the need to have a cooperative relationship with the very agencies for
which OSEP is charged with oversight responsibilities. However, OSEP must use its enforcement
authority.

The answer to lack of implementation of the IDEA is not dismemberment of the IDEA. It
is, rather, enforcement. It is unconscionable to acknowledge, as OSERS' previous assistant
secretary did, that parents have been the primary enforcers of the IDEA, and then fail to act to
change that situation. Parents rightfully have, and must retain, the ability to participate in the
decisions that affect their children's education and to challenge those decisions when they wish to
do so. But parents should not be responsible for the enforcement role that rightfully belongs to the
Department of Education, to states, and to local school systems.

I know that several options are being considered to address IDEA enforcement issues, such
as transferring enforcement responsibility to the Department of Justice or to the Office of Civil
Rights. While there is certainly a role for the Department of Justice in enforcement, I do not
believe that wholesale transfer for either of these options would effectively ensure implementation
of the IDEA.

What is needed, I think, is a clear directive from Congress to the Department of Education
that the Department of Education use the enforcement authority it already has. Perhaps this would
happen if the same staff at OSEP did not have responsibility both for technical assistance and for
enforcement. Or perhaps consideration should be given to creation of an Office of the Inspector
General for IDEA enforcement purposes.

I do believe that if OSEP adopted a true focused monitoring system, enforcement
responsibility would be easier to exercise, because the parameters of OSEP intervention would be
clearly defined and because all decisions would be based on verifiable data.

My daughter is one of the children for whom the IDEA was enacted. I have no doubt that if
she had been born 25 years earlier, the doors to the schoolhouse would have been slammed firmly
in her face. Instead, thanks to the IDEA, she has had the opportunity to attend preschool,
kindergarten, and first grade with children who do not have disabilities, children who have
exhibited gentleness and enthusiasm with her, and children who consider her their friend. She in
turn has had the benefit of specialized services and a stimulating environment with children who
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make her happy.

I devoted my professional life to the IDEA for many years before 1 became a parent. My
commitment to ensuring the fulfillment of the promise of the IDEA has only increased since I
became a parent. I urge the Members of this Committee to promote effective monitoring and
enforcement of the IDEA rather than promoting changes to the [DEA itself.

Thank you for the opportunity to testify.

WRITTEN STATEMENT OF LESLIE SEID MARGOLIS, PARENT, AND
ATTORNEY, MARYLAND DISABILITY LAW CENTER (MDLC),
BALTIMORE, MD - SEE APPENDIX F

Chairman Castle. Thank you, Ms. Margolis, and I would like to thank all the witnesses.

We will now turn to the Members for the question-and-answer period. Let me remind you
that there are five of you and perhaps you will get asked half a question apiece; you probably can't
all comment on everything that happens.

I will yield first to myself for five minutes. So let me just start by saying that I agree with
what Ms. Neas said, that IDEA is a good law that has transformed students and families. Ido not
have a problem with that. But even when you have good laws, which have helped transform
individuals and given them opportunity, there still could be aspects about them that could be better.
And that is really what we are trying to deal with. ’

We hear, not just complaints, but have statistical evidence of concems about paperwork,
which we have heard about here today. The whole question of over identification, the whole legal
component, and how that works, the expense of all this in various aspects, some of which is
anecdotal, some of which is perhaps a little beyond anecdotal, needs to be explored. And these are
the kinds of things I think we should be looking at. So that is what I am looking for.

With that, let me start with Dr. Tynan and ask you what specific reforms to IDEA will help
the Special Education system empower students to overcome their learning disabilities by
equipping them with coping and compensatory mechanisms? That is sort of a broad question.
Perhaps you could answer it a little more succinctly than my question?

Dr. Tynan. Yes, thank you. Ibelieve, in terms of children with learning disabilities, Dr. Reid
Lyon at National Institute of Child Health and Development who hasn’t testified yet before this
Committee, has written extensively about the need for teaching reading effectively in the early
grades, in other words early identification of children who are experiencing reading problems. We
can identify children in first grade who are having a hard time with reading.

Under the current learning disabilities classification in the IDEA, that is a system that waits
for the child to fail. They have to fall behind a certain amount, and their achievement scores have
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to fall either one standard deviation or 20 points below the IQ score before they would formally be
classified. It varies from district to district. And I agree with Dr. Lyon's suggestion that we teach
and identify children with reading problems early, and institute some compensatory reading
strategies.

I know in the state of Iowa, they do not do the same sort of testing they do in most other
states. I believe they have some type of waiver, and they really do work on the reading problems
early, to identify the children early.

With children in the other category, the group I work with the most, children with attention
deficithyperactivity disorder, I think training teachers in all areas of education, both regular and
Special Education and behavior management, is essential. Teachers are not required to learn how
to manage behavior effectively. It is not a requirement for teacher certification. So teacher
certification is not going to help this issue.

Dr. George Sugai's positive behavioral intervention support program, which was a program
funded by the Department of Education, is an excellent example. Brian Touchette, with the
Delaware State Department of Education, heads a teacher training program. Currently I think it
trains teachers in 12 school districts. I am currently doing a program where I am basically
volunteering my time to do the same thing in the Catholic schools.

So, two steps to help that huge group of children with learning disabilities and ADHD,
which overlap quite a bit, would be teaching teachers to manage behavior and doing a better job
with reading.

Chairman Castle. Thank you, Dr. Tynan. Mr. Lock, I am going to ask you a question. You may
not know the answer to this. If you don't, just tell us you don't.

You have submitted a lot of paperwork here. We always hear about paperwork, but we are
happy to see it. Maybe you are not, but we were happy to see it in the Committee. But where does
this paperwork burden come from? When you go to schools, they get a little confused about this,
but does it come from federal law, federal regulations? Does it come from state law and/or
regulations? Does it come from local district or local school requirements? Do you have any feel
for that?

I mean, everyone, virtually everyone complains about it. Everyone complains about the
IEPs and the amount of time, and the way they take away from the kids. But sometimes it becomes
confusing to me as to whether it is coming from us here at the Federal Government or a more
localized circumstance.

Mr. Lock. Well, Mr. Castle, being at the bottom of the food chain and having to implement the
laws that have been made, and also in talking with our district Special Education administrators,
my sense is that all of the paperwork that you have before you is required by federal regulations.

It is not clear to me, and I just don't have the background to be able to say that in my own
state of Virginia, how much of the regulations are a part of what Virginia requires, and how much
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of that is derived from the Federal Government.

Chairman Castle. You have never actually analyzed it as to where it really comes from?
Mr. Lock. No, sir, I haven't.

Chairman Castle. You just know it is there.

Mr. Lock. I just know that in the book, I have to fill out the paper and I just go through it page by
page.

Chatrman Castle. Okay.

I actually wanted to ask questions of everyone, but I won't have a chance. But Ms. Neas, if
I could ask this question. You sort of touched on this a little bit in your testimony. But what
strategies do you recommend that we, the Subcommittee and the Full Committee, consider to
ensure access to early intervention services for all eligible infants and toddlers with disabilities and
their families?

I notice in your success story about your friend, you referred to the fact that help started at
the age of 3. I happen to believe all that is very important as well, and I was wondering if you had
any further thoughts on that?

Ms. Neas. I do. And one step you have already taken two weeks ago in the passage of the Keep
Children Safe Act is the added provision that would require Child Protective Services to develop
policies with the state early intervention programs, so that children that are part of the child abuse
system are referred to determine whether or not they have a disability, whether or not they might be
able to benefit from IDEA.

One of the reasons we wanted to see that change happen was many of these children don't
live with their families. They might be with an aunt and uncle or a grandparent. And they may
have no idea what system or services are out there, and so trying to help those families make
connections with this is one step that I hope will happen by the end of this Congress.

The other thing is simply having enough resources at the state level. In some of the states
we have been working with, the people who are responsible for finding children have many, many
other responsibilities. And many of them don't have the training in child development to know
when a child is at risk for developmental delay and who might benefit.

We are certainly doing a lot of work with health care centers, with Head Start programs, to
try to find them, also at WIC offices and wherever you find children. We've actually even done
screenings at Wal-Marts and Dollar General stores, places where young children go, to try to get
them information about these programs. Not everyone is eligible, but at least the families have the
information. They can figure out if maybe this is something that might be helpful to them, and then
take the steps necessary to determine if they are eligible.
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Chairman Castle. Thank you very much, Ms. Neas, [ appreciate it. Mr. Kildee?

Mr. Kildee. Thank you, Mr. Chairman. Mr. Lock, first of all, my three children attended schools
in Fairfax County, a very good school system. They went there from first grade through 12th
grade; that started about 26 years ago.

Let me ask you this question. You talked about paperwork, and we all worry about that.
But in my own state, I can go from one school district to another and find a different IEP, for
example, for two students with basically the same disability. One will have an IEP of 25 pages,
and one will have an IEP of two pages. Both meet the federal standards. And I think I am joining
in the Chairman's question trying to determine how much of this paperwork is generated by state
education authorities (SEAs) or local education authorities (LEAs), and how much really is a
federal requirement. You say those who report to you feel that they are basically federal
requirements, yet my experience has been that very often it is the states that pile on the paperwork.

Mr. Lock. One of the issues that we have at the local school, and I face this a lot, is we have a
tremendously mobile society in Fairfax County and this area, with a lot of students coming and
going, transitioning,

Mr. Kildee. There is no school district, probably in the country, more mobile than Flint, Michigan.

Mr. Lock. Well, the problem that we face as students come and go is that we do see a lot of IEPs
that come in that were written in other districts. It could be in Arlington or Falls Church, it could
be Flint, Michigan. It becomes necessary for us at that point to take a look at the packet that we
request from the previous school if the parent does deliver it to us and go through that document
and pull out the information. Generally, we are looking for the information about the child’s
eligibility for whatever services that they were receiving. We look at the next component of the
IEP, which would be the kinds of services, the amount of time being provided, and the different
resources that that district had to provide the services.

And then we have to convene our own IEP, and rework it into what we are able to provide
in Fairfax County based on the child's eligibility and all the testing that was done previously. Now,
we don't have to go through the entire process, but one thing that would certainly help in the
amount of time that it takes for us to provide continuous services to a child coming in is to have
standardized parts of the IEP so that whether a child is coming from across a county line or coming
from a different part of the country, there are those standardized pieces in place that we could
incorporate into our own IEP, thereby speeding up the process.

The guidelines are really specific about the number of days that we have to complete the
whole process, from referral all the way to IEP completion. And it is a fairly lengthy process. But
also, one of the purposes of this Committee is to reduce the amount of paperwork that we go
through; some kind of standardization in terms of what is required within a child's IEP, I think,
would be very helpful.

Again, I wish I could answer that question, and perhaps receiving testimony from some of
the states that take the federal guidelines and turn them into state rules would probably be
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beneficial to the Committee. I honestly don't know where that change would occur.

Mr. Kildee. And I didn't mean to diminish the mobility of Fairfax County, because I know my two
sons and daughter went to school with students from about every state in the Union and many
countries. So I know that is a fact there.

Ms. Neas, could you comment on where most of the paperwork is generated or demanded
from this? Federal or state?

Mis. Neas. I am pleased to have that question, Mr. Kildee. Ithink, in looking at Mr. Lock's
testimony, one of the things that I came away with was how much of that was the result of sound
educational practice; I mean, of them doing what they should be doing. And IDEA requires an
individualized program for each child, and that means that people have to figure out what that is. It
isn't just if a child has a disability, that they are automatically going to have a certain set of needs.

And while I appreciate that there are only 24 hours in a day and that people are working
hard, 1 think that some of the things in that paperwork are the result of sound educational practice
to determine that kids are getting the services and supports that they need, and that their teachers
are getting the services and supports that they need.

So I think there are two ways to look at this issue. One is, is it just paperwork? And I think
all of our offices would demonstrate that we are all drowning in paperwork, and I think that is true
in the education profession as well. But what is the difference between what you don't need and
things that are really critical for sound educational performance?

Mr. Kildee. Mr. Chairman, I will probably come back to a second round of questions.
Chairman Castle. Thank you, Mr. Kildee.
I yield five minutes of time for questioning to Mr. Keller.

Mr. Kelier. Thank you, Mr. Chairman. I have just a brief statement, and then I am going to ask a
few questions about the paperwork issue.

I certainly don’t pretend to be an expert on IDEA or Special Education, and so to educate
myself a little bit, I decided to go into my district and teach two Special Education classes at two
different schools. I taught classes at Lake Silver Elementary School, which is our main magnet
school where special-needs children go, and Edgewater High School, our largest high school in
Orlando, Florida, in the downtown area. And what I learned from that experience is there are
essentially three problems, according to the teachers and administrators: paperwork, discipline, and
the fact that we are paying to the tune of $110,000 per year for some students, whereas the average
student only costs $5,500 per year.

Paperwork was the biggest and by far most complained-about issue. The teachers who I
worked alongside of spent an average of two hours per day on paperwork, and then one day over
the weekend. And it is not just TEPs, but just silly stuff. For example, they had to fill out
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paperwork saying we are proving that we are offering you this summer class and you have elected
not to take it. Well, you and I know that if you were in high school and there was a calculus class,
if you want it, you sign up for it. You don't have to fill out paperwork proving they have offered all
these classes and you have declined them.

Also, those teachers, as Mr. Castle was saying, were confused. They didn't know if the
paperwork was coming from the Federal Government, the state government, or the local school
district. All they knew is they were spending their weekends doing paperwork, and they were
spending a lot of time pushing a pencil when they should be teaching.

The other problem was discipline. And I asked, “What kind of discipline problems?” They
said, the kids bring guns to school, and if they are special-needs, they can't expel the child. All
they can do is suspend him for ten days. There was extreme pornographic and profane language
used sometimes; they can't do anything more. And they felt that some of these children were
purposefully being disrespectful to the children because they knew they could get away with it.
And that was causing some resentment among the other children.

And then finally, as I mentioned, some parents are demanding the Rolls-Royce treatment
for their children; round-the-clock nurses and a special van. And they are paying $110,000 for
certain children, and mainly for fear of litigation.

So I want to address the paperwork issue, Mr, Chairman. One thing that has become
apparent here from our witnesses is that we need some sort of study by the Department of
Education to tell us what the burdens and regulations are that are causing all of these problems and
all of this time. And maybe we should consider a wholesale repeal of these regulations and start
again.

So let me begin with you, Dr. Wolf. If you had a magic wand, and your task was to reduce
the paperwork to one hour a day during the planning period, what would you do if you were a
Member of Congress?

Dr. Wolf. Thank you, Mr. Keller. Basically, I think my read on the paperwork problem is reflected
in the comment you made about fear of litigation. I suspect that a lot of the paperwork that reaches
the average Special Education teacher and administrator is a trickle-down result. I mean, you start
with a series of requirements in IDEA '97, and states take a look at that, and maybe there is some
ambiguity regarding them, and just to be on the safe side, to protect themselves against litigation,
they formulate a long list of specific requirements that they place on the local school district. And
then that whole process repeats itself.

I don't mean to dodge the question, but instead of focusing on a specific regulation, I would
urge this Committee to seriously consider reducing the number of requirements in the legislation,
and also, if possible, to increase their specificity, so that there isn't a lot of ambiguity that courts
could interpret in different ways and that would encourage lawsuits. And hopefully that would
result in the administrators lower down in the hierarchy being less concerned about the long list.



23

A good example is Baltimore, where litigation was required to actually get full
implementation of the IDEA act. And when you combined the court-ordered paperwork
requirements and procedures, with the response from local administrators, it resulted in 350
auditable standards that were placed upon local administrators. And they had to check the boxes
on all 350 of those every time.

So I think a lot of the problem comes with the combination of the legal rights and the risk of
litigation with a large number of requirements and some ambiguity regarding those requirements.

Mr. Keller. Thank you. I would love to have your other comments, but my time is up, so I will
yield back, Mr. Chairman.

Chairman Castle. Before [ yield to Mr. Scott, I am going to take the Chairman's prerogative to
editorialize for a minute about the exchange that just took place.

I really do feel that somebody should be looking at the amount of paperwork, even this
Committee or perhaps somebody beyond it, perhaps a broad group that would include lawyers and
advocates and everybody else. And I do understand that when you are dealing with children with
disabilities, I think you need an individual education plan. You are going to need probably more
intensive paperwork than you would for the average student.

But having said that, I have heard this complaint so often, from so many people over the
course of a couple decades now in government, that I believe there is some justification for the fact
that we are spending the time of too many individuals and too many dollars on this. And some of it
is probably as procedural as the dickens.

Now, I couldn't begin to tell you what is and what isn't, or where it comes from or where it
doesn't. T don't have that knowledge. But the problem is, for us as a Committee, we don't have a
good resource that we could go to, to really separate the wheat from the chaff and tell us what is
right and what is wrong. And I would like to have that done. I am not asking questions. Mr. Scott
will be asking the questions.

But I just point that out. It is a concern that I have, and by the way, if we get through this
hearing, you are free to write to us or comment otherwise on some of these things, because there
are legitimate questions that we do need to try to get answers to as we go through the legislation.

But let me yield five minutes of questioning to Mr. Scott.
Mr. Seott. Thank you, Mr. Chairman. I have a couple of questions.

Ms. Neas, we heard a suggestion, I think, that you can't discipline students. When we
started out with IDEA, many disabled students were getting no services at all. And with a
cessation policy, there is a significant financial incentive on the school system not to provide
services. The present law prohibits them from ceasing services. And I guess my question is, first,
can you, in fact, remove a student from the classroom for disciplinary reasons, and why should we
require a continuation of services for a child that has been removed, even when the child ends up in
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another classroom, another school, at home, or even in prison?
Ms. Neas. Thank you, Mr. Scott.

First of all, IDEA at this moment in time allows any school personnel to remove any child
for up to ten days, just like they could do for any other student. There is nothing in the law that
prohibits a child that does something, violates his school code of conduct, from being immediately
removed. The rules are for how long based on the violation, but absolutely, schools can remove a
child today, at any time, when they violate the school code of conduct.

Why do you continue services for children with disabilities? Our research has shown that
when kids don't get their services continued, they usually drop out. These kids usually don't come
back to school, and they usually get into more trouble if that is what their problem is. All kids get
into trouble when they aren't connected with the education system,; our kids seem to fall farther
behind. And it is also important to continue educating services wherever they may be.

One of the things that we want to say about the whole issue of discipline is if a student is
posing a discipline problem, there is something probably wrong with that child's intervention
program, and you need to look and see why it is happening and what can be done to accommodate
it? A child may not fit in a particular classroom, and so maybe there are other supports or some
other place where that child could be successful. The current law already allows for all those
questions and that dialogue to take place.

Mr. Scott. And we have found that those who do not receive services are much more likely to end
up in prison?

Ms. Neas. Absolutely.
Mr. Scott. And so we end up spending more in the long run.

One part of IDEA that is often overlooked is Part C. In fact, Ms. Neas, it ended up at the
end of your statement and I am not sure anybody else even mentioned it. Can you explain why
services are important at ages 1 and 2 instead of waiting till 5 years old to provide services?

Ms. Neas. Absolutely. For anyone who has been a parent for the first time, I always say they don’t
give you an owner's manual. When you bring the baby home from the hospital they just say,
“Okay, you have to figure it out, mom.”

For families with a kid with special needs, they need extra help figuring out what it means
for that child, and what it means for that child to learn to hold their bottle by themselves, or learn to
sit up, or learn to roll over. And all those things need to happen before children can do the next set
of things that they need to do. Until you can help families facilitate the development of their
children, those children are going to go to school having greater health care needs. You know, ifa
child with cerebral palsy doesn't get physical therapy, and their whole body curls up like a ball, the
only way that you are going to get them to be able to use their arms and legs and be productive is
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probably by surgery, as opposed to having physical therapy when they are very young.

How do you include a child with a significant disability in the regular course of your family
life, going to church, or going to Grandma's for Sunday dinner? Those are all the things that are
really important that the early intervention system helps families do; helping families learn to be
families.

Mr. Scott. Now, on a cost-benefit basis, do we get more bang for the buck for the marginal
students? I mean, for a couple of hundred dollars, can we get services that are significantly
meaningful?

Ms. Neas. Absolutely. I think you get services for a very young child so that they gain the skills
that they need to go to the next level of development. We see lots of kids who get early
intervention services who go to regular preschool. They don't need Special Ed preschool; they can
go to Head Start, they can participate in their neighborhood childcare program. They don't need
extra services. If they didn't have anything, when they showed up at kindergarten for the first day,
they would be woefully behind their peers.

Mr. Scott. And I just want to make a comment, Mr. Chairman that many of these services can be
done in group settings. So parental training and that kind of thing is relatively inexpensive
compared with $100,000 per student and can do so much. So I would hope, Mr. Chairman that we
would look at Part C particularly for additional funding.

Chairman Castle. Thank you, Mr. Scott. By the way for reference, we have broken the threshold
of $200,000 per student now. Mrs. Biggert?

Mrs. Biggert. Thank you, Mr. Chairman.

Ms. Margolis, first of all, you seem to be stressing early intervention and early childhood
learning. How do we find the zero to three, and the three to five year old children for educational
purposes? 1 think that P.L. 94-142 applies to ages 3 to 21, is that correct?

Ms. Margelis. In terms of finding the children, it is really important that school systems have
child-find programs in place as required by the IDEA, and figure out how to do television
announcements and newspapers ads.

We have seen in Maryiand that getting children identified at an early age has not been
nearly as much of a problem as some resistance on the part of some school systerns to identify
older children, who have a history of behavior issues. We see in our discipline project, cases come
to us for disciplinary reasons. When we look at those cases, often they are children who have not
been identified despite repeated suspensions for maybe 40, 50 days a year for four or five years in a
row. And the school system either has refused to go through the evaluation process or has found
that they don't have disabilities, and then later they are identified, but they have lost a number of
years of their lives.
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So it is the identification. I see an issue with identification at a later age, more than a
problem at an early age, at least in my state.

Mrs. Biggert. Would you like to say something?

Ms. Neas. We are doing a lot of work with childcare providers across the country to help them
understand the developmental needs of kids with special needs. Many of the children that we see
have been kicked out of a number of childcare centers for behavior, or they weren't included in the
first place because the center didn't think that they could accommodate them.

I think we have a bridge to build between the generic early childhood community and the
Special Ed early childhood community. We are hoping to see this happen this year with the
reauthorization of the childcare and development block grants and with IDEA, in order to have
some corresponding links especially between the training resources for childcare providers and
how to spot a potential disability. The final link would be the steps to take to get that family hooked
into that 800 number, where to call, and what to do. That would help a lot.

Mrs. Bigger¢. Both of you are saying that we miss a lot of young children that should be included
in this. My experience and what people have said to me is that sometimes the schools actually
place children there that shouldn't be. I know there was the story of one child who after five years
in placement, was discovered to have no learning disability and had not achieved their potential
once they were removed from that.

Is that a problem? I see a couple heads nodding here. Dr. Wolf, and Dr. Tynan?

Dr. Wolf. Yes, ma'am, it is a problem. And we can see how the incentives push in that direction in
some cases, particularly under a strong results-oriented accountability system like the No Child
Left Behind system. It does create some incentives for local districts, if a child is not performing
well, to assume that it is because of a disability, and then exempt them from testing and
accountability requirements. And that is why I think it is particularly important that the
accountability provisions in IDEA should track those of the regular education programs as much as
possible, to remove that incentive to mislabel children who are struggling as disabled.

Mrs. Biggert. Thank you. . Dr. Tynan?

Dr. Tynan. Yes, we also know statistically that African American children are twice as likely to be
classified as mentally retarded and more likely to be classified as learning disabled, and some
parents feel that this is a new form of segregation. I know in the Wilmington area, many African
American families prefer to send their children to parochial schools or Christian schools to avoid
that whole issue, and these children are educated quite well in those private school settings.

In my own practice in the last year, I have seen three or four children, all African American,
referred for “hyperactivity,” and when I test them I find out they are gifted intellectually, a thought
that never occurred to the teacher as this little boy was buzzing around the room. So identification
is a problem, and good early screening and assessment are problems, and there are some biases still
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out there.

Mrs. Biggert. And do you think that we have not made the identification process precise enough?
Should be alternatives if you have a child that is very rambunctious? There are some teachers who
say, “I just don't want to deal with this.”

Dr. Tynan. Exactly. Teachers need to be trained to manage behavior more effectively, and to
appropriately look at things more in terms of developmental stages. That would be the first step.
Again, a lot of teachers in the K through 3 are wonderful, but some of them don't appreciate the
range of developmental behaviors you can see in children that age.

Mrs. Biggert. Thank you. Thank you, Mr. Chairman.
Chairman Castie. Thank you, Mrs. Biggert.

Ms. Sanchez?
Ms. Sanchez. Thank you, Mr. Chairman.

I am really thrilled to have five experts on IDEA in front of me, because it is a very
complicated subject. I don't profess to be that familiar with it, other than to say that 1 have some
employees and friends who have children who have had problems, and who have suffered trying to
get their children identified within the system. And so I can understand, as a parent, some of the
concerns and the problems that exist there.

I also, of course, have school districts that are pulling their hair out with respect to how to
get this done, and why it is costing so much money. I truly believe, to go back to something that
Dr. Wolf said about paperwork and litigation that the reason we see so much paperwork is because
people are afraid.

In my district there are similar cases, speaking of $100,000. I have a kid in my district that
has to be flown to Wyoming to go fishing every weekend, according to his little IPA plan, because
that is what is going to be the best thing to make him move forward and is the right thing for him.
In that particular case, we are talking about a quarter of a million dollars. Believe me that is not the
least expensive of the ones that I see out in Orange County California.

First, I would like to ask Ms. Margolis, as a parent, what do you think would be a limit on
the amount of money that we should spend on a child if a child has some sort of a problem? Do
you think it would be unfair to say that we shouldn't spend more than $100,000 considering that we
are only paying $5,500 for a regular kid? No kid is “regular” anymore in the classroom, by the
way. I have a mom who teaches, so I know that. But as a parent, what would you say to something
like that?

Ms. Margolis. | would be extremely offended by the idea of a limit on the amount of money to be
spent. I think it is important to recognize that the number of children who require what are
perceived to be extraordinarily expensive programs are often children who have been very ill-
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served by their school systems for a number of years. This exacerbates the disabilities and
exacerbates the problems they have, so that by the time they are older and clearly need another
placement, their disability has become more severe, and they have let this be a failure in the school
system.

So I think because the IDEA is based on the individualized needs of students it would be
completely contrary to the intent of the law, and completely offensive to me as a parent, and I am
sure to others, to think that our children are worth a certain amount of money.

Ms. Sanchez. Tell me why you think it offensive.

Ms. Margolis. Why? Because it says to us that our children are only worth a certain amount of
money. And it feeds into what I think a lot of us perceive as an idea on the part of society that
somehow our children, or somehow we as their parents, are worth less because they have
disabilities. And I think it perpetuates that notion.

Ms. Sanchez. Okay.

This is a question for administrators. Would it make your life easier if you knew that you
had some sort of a cap per child for whatever it was that you were trying to do, or would that just
hinder your ability to help that child?

Mr. Lock. I can really only speak to the experiences and the frustrations that my teachers and I
have had. I have been working with elementary-age children for nearly 30 years, both as a teacher
and as administrator. I have never been out of school.

The whole question of over identification of students, I think, is a difficult one to answer,
because it has been my experience that on the one hand we have parents clamoring to have children
identified for Special Education services because the kind of Special Ed programs that probably
were in vogue 10 to 20 years ago are not what we see in practice in the schools today.

We have Special Ed teachers who work in the general classroom with Special Education
children, providing support to those children in an inclusion setting. Parents whose children are not
successful in school, whose children are underachieving, who may have disabilities that do not
meet the criteria for placement under IDEA in that district, want as much as they can and parents
should be the main advocate for their child.

I have had parents in the last 10 or 15 years really change from not wanting their child to be
identified as a Special Education child to parents clamoring to have that resource, because they like
the way that we implement it. We want to include children in the mainstream. We don't want to
focus attention on children, or remove them from what other general education children are
receiving.

So in order to do that, it has required additional staffing to make that happen. It requires

additional training to make that happen. Certainly we spend a lot of time on staff development with
our own general education teachers and meeting the needs of our growing numbers and diverse
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population of students.

Again, in my experience there are more and more parents who come and proffer their own
child for screening, and then may appeal the decision of our school committee when we say, “we
don't believe your child will be found eligible for Special Ed under the guidelines that we have.”
We have parents appealing that decision because they want the services for their child. So many
times now, we have to broker that.

I don't know if over identification is related to a much more proactive parent community, a
much more educated parent community, who are familiar with the resources and use whatever
resources they can for their child.

I wanted to comment earlier on the atmosphere that my colleagues have spoken about here
regarding the fear of litigation. But that really comes into the IEP meeting, so that with all of the
documents, and all the signatures that we require, the kind of atmosphere that is created in a sense
could be very adversarial if it weren't for the confidence those parents have, or the trust that they
have in their school system. It takes a while to develop that; new parents coming in really don't
have that baseline,

So in a sense the kind of dialogue that you would like to see happening, the kind of
communication between parent and between teacher, whether it is a general ed teacher or the
Special Ed teacher, I think has been eroded or hampered by the legal aspects and all the paperwork.
Both school systems and parents feel that if they don't get it documented, and something happens
down the road, they want to be able to come back to that meeting or those agreements and those
documents and exploit that. It has had an overall effect, I think, on the kinds of communication and
dialogue that occur within the school between parents and teachers.

Ms. Sanchez. May I ask one more question?
Chairman Castle. You can ask one very short question.
Ms, Samchez. Okay. This is to Dr. Tynan.

You tatked about shrinking the disability categories. Would that make certain categories,
or would it make particular things? For example, there are a lot of kids now who come in and they
have attention deficit disorder (ADD). Would that be considered as a more mainstream type of
disability and be moved into the general classroom? What are you advocating in this disability
category shrinkage?

Dr. Tynan. Currently, there are 14 or 15 different categories. And I think it would be helpful for a
child who is experiencing problems in learning and behavior in the classroom, to not concern
ourselves with an extensive $4,400 evaluation to decide whether it is a learning disability or an
ADHD problem, and whether it can be categorized into one category or another. It would be
helpful to just have funds available to recognize that children with these problems are there, and to
be able to use those funds to supplement the classroom instruction.
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Ms. Sanchez. Thank you. Thank you, Mr. Chairman.
Chairman Castle. Mr. Souder?

Mr. Souder. I thank you each for your testimony today. It has been very interesting. [ have never
heard a more Stirring combination of testimony from both advocates and the public schools as to

why we should be providing choice.

Generally speaking, when there are parental choice debates, the concem is that the private
schools might cherry-pick, taking the easiest-to-educate kids out of the system and the kids in the
schools are leftina wholly different direction. What we have heard today is that there would be
less paperwork for the public schools and would be a tremendous savings for the public schools if
these kids were taken out. There would be less unruly classrooms if they were taken out. If the
numbers that we have heard today were correct, it would be a tremendous value. So it is hard to
see why anybody really would be against flexibility in best interests of the child and the parent.

I also know that this is an incredibly difficult issue. My daughter is a schoolteacher, and
she is wrestling with it. Thave also met with many parents, and the reason the adversarial situation
developed is that many parents felt that the school system was not responsive. And that is how we
wound up with a lot of this paperwork and a lot of the lawsuits. In trying to rebuild that
responsiveness, it has been difficult because it has led to what everybody agrees is now too much
paperwork. That is partly because of the history and 2 feeling that we could go back to where we
were before. And this is not going to be an easy thing for this Committee to address, as to what
paperwork is required or not.

I was fascinated to know there are multiple classes of kids with special needs and
disabilities, ranging from ones that are very expensive trying to mainstream, to the types that are
newer and ‘where a lot of the growth in IDEA has been. How do we draft accountability into the
Jegislation? I have some concerns and continue t0 have concemns about national testing and
disaggregating data down to an individual basis. We cannot have it zeroed in on an individual
student, which is difficuit, because in some small schools there may only be one student. How can

we figure out how to do that?

First, let me ask Mr. Lock, and I would like further comments from others, would you
accept a reduction in paperwork in exchange if you saw jmprovements in the scores? In other
words, once the school established that the different categories were learning, could you reduce the
paperwork? Would that be something that would be acceptable?

Mr. Lock. The paperwork does have a purpose in outlying. Iam not saying get rid of all the
paperwork; 1 am not saying that at all. In the testimony I provided, there were nine suggestions
about ways to reduce the paperwork.

Certainly there are things that need to be included to address the goals that the parent and
the school want to work out for their child. There is an assessment component that is included, not
only the kinds of assessment that will be done on a regular basis, but also the assessment that is
cither required by the district or the state, and the kinds of accommodations that are going to be
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made with that assessment as well.

1 think what has happened is that we have broken the whole communication process down
into so many small parts, for some of the reasons that you and others have described, that each part
almost takes on a life of its own. Whether it is specific objectives that the teacher is going to
implement in a classroom, whether it is specific accommodations the teacher is going to implement
in the classroom, or the specific accommodations that the school is going to implement in a testing
setting, or whether it is a state test or a local test, certainly what we are trying to do is make it very
clear in the school and parent's mind what our expectations are for this child, and how we are going
to measure that, and how we are going to report it back to the parents.

I don't really see the connection between the volume of paperwork and the academic
success that a child is having on any kind of assessments.

Mr. Souder. Well, I would appreciate if each of you could maybe give a written response, because
one of the fundamental questions is that if we reduce a lot of the specifics of this paperwork, there
is a concern that we will go back to where we were before, and that some parents will not receive
adequate individualized plans driving towards success. We could make some changes, but there is
a concern and you had specific suggestions in your testimony.

Are there differences that would require a specific education plan for what Dr. Tynan has
called the Class I group, or maybe where you have a learning deficiency? Maybe we are better off
having trained teachers and a generalized plan for trying to deal with that subcategory, as opposed
to a specific education plan for each student. And how would we know that it is working?
Because indeed, as discussed in some of the testimony, in spite of this effort and in spite of all this
paperwork, we are not seeing the movement towards results.

“ The parents really don't care about the process. What they want is a good education for their
kids. And so one of the questions is how can we write a bill that tries to hold school systems
accountable? The parents would accept one-third of this paperwork if they knew their kids were
going to get a better education, and that ultimately should be measured some way. The question is
how do we measure that so we can try to reduce some of the cost and increase the effectiveness of
the program? Because if we can't figure out that relationship, we are unlikely to really have much
reduction in paperwork, because of the past concerns about what happened in the public school
systems. That is our dilemma. How to do it?

Ms. Neas. Just very briefly, Mr. Souder, I think one of the things that I appreciated from Mr.
Lock's testimony was the time that it takes to work with parents. When you walk into an IEP
meeting, the only person who doesn't have any training about the process is the parent. And one of
the things we have been entertaining is would it be possible to hook up parents with peer families
who have been through the process. A peer who has been through it before would explain an IEP
meeting, and the sorts of things you need to think about before you get in there so that people come
into that process understanding what the outcome should be, what they need to know, and what
everybody's role is.
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I think facilitating the communication between parents and the schools is one of the things
needed. When IDEA works, it is because communication works. And what we can do is try to help
parents understand what to expect and what should be the outcome of the IEP.

Ms. Margolis. And if I may comment very quickly on the paperwork issue, I think it is very
important to look at how much of that paperwork comes from poor policies and practices at the
state and local level, and to what extent states think they have to require paperwork because that is
what the regulations require, even if they don't.

As an example, in Baltimore City any time a change is made to an IEP, even if it was the
meeting two months before an assessment comes in or whatever, whenever an IEP is revised, the
team rewrites the entire IEP again. There is nothing in the IDEA that requires that kind of time and
that kind of paperwork. And I think a lot of the paperwork that is complained about, if you analyze
it, will be the result of poor policy and practice at the state and local level, not because of the
IDEA.

Mr. Seuder. Mr. Chairman, thank you.

I think this is going to be one of our major efforts trying to figure this out. In talking with
different parents, I think the peer referrals and help is important. But I have also met with parent
groups from multiple schools in my district, and in fact some of them are meeting with peers and
they are still struggling. Probably their expectations may not match the ability of the school
system's financial ability to meet it. Some of it is a lack of understanding of the different
challenges you are facing with each kind of kid, and they may not have had a student of that type
there before. And although that is helpful, it will not change a lot of the system.

A second thing, if I may sayis that even the seemingly irrational paperwork things,
including what we heard about referrals and about a certain class, are there because there was a
case somewhere where somebody was sued, because a school didn't tell a student about a program,
and that parent didn't know about that program. And my guess is the reason they want to make
sure that the plans that are changed are rewritten each time is that when an adversarial relationship
develops, which is in a fair percentage of these cases quite frankly, if there isn't a paperwork trail,
the school system is left undefended.

Now literally I am not taking sides here. Iknow that this is the biggest cost pressure on the
public schools, and the most difficult thing for the teachers. But it is not without some Justice that
we have wound up in this kind of situation, because many of those kids take such an extraordinary
amount of time and take so much effort, and quite frankly, can slow down a whole class that they
were ignored, or shunted off to the side, rather than be addressed. And this is probably the biggest
cost, very nearly, within the school system today, and the most difficult sub-part.

And I thank the Chairman for his indulgence.

Chairman Castle. Thank you.
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I would like to comment, but we are going to have a few more questions by some of the
Members, including myself, who wanted to follow up on a few things, and then we will be
finished.

But I sympathize and empathize with a lot of what Mr. Souder stated. I thought Ms.
Margolis' statement was interesting about the Baltimore schools. In general in IDEA, you hear a lot
of anecdotal evidence of circumstances such as that, and yet there doesn't seem to be a way of
determining who is doing it right and who is doing it wrong in this field, more than in most fields
that I deal with. It is very frustrating.

Some of the over identification issues, the paperwork, whose responsibility it is, local
decisions being made that take up a lot of time, et cetera, and I am not asking a question of any of
you as I say this, it is just I find it to be frustrating. There seems to be a lack of really good
oversight as to how IDEA works, because I don't think there are any of us, the strongest advocates
or the ones most concerned about IDEA, who don't want to see the system work. The basis of the
system is in taking care of the young children and giving them the opportunities, not in paperwork
and litigation and IEPs and all those things. That leads to it sometimes, but if you overdo that, then
you take away from the other side of it. And I think there is a sense out there that that is what is
happening. So I just make that statement; it is something we are going to be looking for as we go
through the legislation.

Let me take a few more minutes and, Dr. Tynan, start with you. You have been touching on
this subject a couple times in your statements. You talked about 14 or 15 different categories of
problems here. You talked about the likelihood that classification of mental retardation is faster in
America. But my question to you is over the past ten years, what have you observed regarding the
growth in the number of students in Special Education who have lesser disabilities? This is another
area that I hear about a lot, but I can't give you statistics on it, and you are probably going to have
to do it without statistics as well. Mr. Lock, for example, testified that now parents are coming to
him advocating having their kids being classified as having disabilities to get into these programs,
which would indicate to me that there is a broader expanse now of students who we are identifying
in this situation. I don't know if that is good or bad, but I just want to see if it is happening right
now.

Dr. Tyman. I think there is sufficient data particularly on the growth of the learning disabilities
category, and the most rapidly growing category is the “other health-impaired,” in which the
children with attention deficit/hyperactivity disorder are classified.

In our book chapter, we note that parents who have a family income greater than $100,000
per year are much more likely to ask for accommodations on the SAT due to disability than
families with lesser incomes. So there is knowledge in certain groups that some classifications get
you some services. So it has certainly been a growth area.

1 think also it is helpful sometimes to look at examples outside of the public education
system. I know, for example, in the estimate I was given by the Catholic schools in Wilmington
that seven to eight percent of their children are diagnosed with attention deficit/hyperactivity
disorder, and they are taught in those schools. Sometimes there is a public-private partnership, in
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that there will be some learning disability services provided. But sometimes they are completely
contained within the private school. And they somehow do this rather well at a much lower cost,
with a lot less paperwork.

If I want to institute a behavioral plan at a private school, I show up, there is a teacher, there
is a principal, there is me; we write it up, it gets implemented. We don't have to go through all the
paperwork that Mr. Lock has talked about. Is there any way we can take those lessons learmed in
some other school systems and apply them to the public school?

Chairman Castle. Thank you.

Dr. Wolf, I want to ask you a question, and I need to get a brief answer from you if I can.
You didn't talk about it too much, but someplace in your testimony is this whole business about
compliance models that currently govern the IDEA statute. [ would characterize this as a lot of
procedural aspects of things that have to be done, as opposed to the substance of what we need to
do for our kids. In fact, apparently, in the Office of Special Education and Rehabilitative Services,
they have 814 different compliance points on a checklist, which is virtually impossible for
anybody. I would like your thoughts.

Should IDEA be refocused to concentrate on educational results, rather than inputs and
processes? I understand you need some inputs and processes, but are we too input-process-
compliance procedurally oriented, and not output-enough-oriented at this point? And if so, what
can we do to effectuate those changes?

Dr. Wolf. Yes, Mr. Chairman, I certainly sympathize with your perspective on that question.

I really think that the two essential components are the use of gain scores, which I think gets
away from a sort of forced procedural access question because a lot of the procedural requlrements
come from the idea that every child is different. But if you use as a benchmark the child's previous
performance, you automatically correct for all that different-ness, and you don't need all these
procedural requirements that come with it.

And the second thing is some element of an exit option for parental choice when things get
really bad. Because I think another source of a lot of the procedural requirements is the fact that
with Special Education, we try and empower parents all the way to the point of them actually
choosing their program, and then stop them there. And so many of the procedural requirements are
rights for appeal, rnghts for access, rights for process to empower parents. But then they stop at the
point of actually giving them the opportunity to choose their child's school or their child's program,
if it is clear that the current one isn't serving them. And I think if you gave them that choice, you
could remove some of the other procedural requirements that are guaranteeing parents access.

Chairman Castle. Thank you, Dr. Wolf.

T wasn't going to ask this, but Mr. Lock; something Dr. Wolf said reminded me of this.
How many kids in your school actually advance from being in IDEA disabilities programs to being
back in regular education programs? I mean, is it one percent, 50 percent? Can you give me some
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rough guesstimate?

Mr. Lock. That is a very good question; I should have that number for you. Out of the 102
students that we have, some of who are just receiving support, say, in speech from a speech and
language clinician, kids come into and leave the program at different ages and different grades. I
would say the number of students exiting from our speech and language program, perhaps, would
be much higher than those exiting from, say, a program that offers emotional disability support to
children, or learning disabilities.

Usually by the fifth or sixth grade, which is the age that my children will be leaving the
school, I would say that at least half to 75 percent of our speech and language children will be
exiting the program. But probably the majority of our learning-disabled or emotionally disabled
children will continue with some degree of support later on into middle school. It may be reduced
services, but some support would be continued.

Chairmam Castle. Thank you. I am pleased to have that answer.
Mr. Kildee?
My, Kildee. Thank you very much, Governor.

Dr. Wolf, first of all, one of my top legislative assistants was a student of yours at
Georgetown, so I thank you for that.

You stated and I believe I read it correctly, that there should be a separate accountability of
academic achievement for IDEA students. H.R. 1, the No Child Left Behind Act, requires that the
performance of schools and school districts and states be judged on the achievement of at-risk
groups, the disaggregate of data, and that inciudes disabled children. So this would mean that the
performance of disabled children would cause the school to fall under the bill's timeline for failing
schools.

Wouldn't this system essentially encompass your suggestion of having some separate
accountability for those students?

Dr. Wolf. Mr. Kildee, it does. That is a nice connection, or a nice combination of examining the
needs of regular students and special-needs students together, and extending to the special-needs
students the same sort of fail-safe accommodation if a school is failing.

I would say though in the case of Special Education students, it could create a situation
where the regular education program is very good at a school, and therefore the scores are good
there, and maybe there is enough to just barely get by for the Special Education students. But I
think I agree with you that that accommodation is a positive, and is helpful in that respect.

Mr. Kildee. Well, basically we want to close the gap and show improvement within that at-risk
group. And if we had students, some extraordinarily disabled students, where there would be little
measurable progress, those are not counted under that disaggregation of data. So perhaps we could
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achieve your goal with a little tweaking of H.R. 1.
Thank you very much.

Chairman Castle. Thank you, Mr. Kildee.
Mr. Scott?

Mr. Scott. Thank you. Thank you, Mr. Chairman.

Mr. Lock, in your testimony you indicated that there are 22,000 students in Fairfax County
in the IDEA program. Do you have any idea how many of those are costing the school system
more than $50,000 or more than $100,000?

Mr. Lock. No, I don't, but I would dare to say that the number of children that we are unable to
serve in the public school system, and who may go into contract services, into a private program
for the level of support the child needs, those are the kinds of numbers and those are the students
that we would be looking at.

I mean, to my knowledge, those situations don't exist in my district, where those kinds of
things happen and those amounts of money were spent within the school district. Now, if a child
went into a private facility it is very possible, that the tuition rates or the support being provided
could be that high.

Mr. Scett. Do you know how many from Fairfax go to such services?
Mr. Lock. No, I don't.

Mr. Scott. You have a chart here that lists the number of hours that it takes. Is this a typical or
exceptional student?

Mr. Lock. No, sir, this is a typical student. And I actually met with my staff last week to put this
together. And this would be really the minimum that we would spend.

Mr. Scott. Okay. And you have indicated on the chart that after you add up the time the teacher,
the screening chair, the psychologist, and social worker put into getting someone's IEP established,
before any services are provided, 83 hours would be put in. When you multiply that hourly rate by
the number of students, you are up to $86 million in the County of Fairfax.

“Meeting and testing” looks like it is about half of it. How can you involve many people in
a situation that includes multi-disciplinary individual needs and significantly reduce the number of

hours? How can you do this right without those numbers of hours?

Mr. Lock. Well, the testing component is a very important component, and I am not saying that we
need to, or that that is an area where we can cut. Obviously, the careful screening of students for
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disabilities is going to be a key piece of any evaluation of a student for support under IDEA.

I think we are probably looking to have adjustments made in some of the other areas,
maybe even in the frequency of the assessment that is done, if we are just going to look at
assessment. Or tying the kinds of accommodations that we are making in the classroom into the
kinds of accommodations we would make in assessment, because every little piece of this really
adds up to the total paperwork issue that we have.

And again, what we have tried to do in the time that I have had to prepare testimony for this
Committee today is to take a look, and to really think hard with a cross-section of people within our
school district, about the kinds of cuts or the kinds of ways that we could perhaps reduce the
paperwork commitment and the time commitment. And I have tried to include that in my
testimony as things that we could do and still maintain the integrity of the program of
identification, and also the provision of services to students.

Mr. Scett. Some of this looks like it would be very difficult. I mean you are not going to cut down
the amount of testing. If you are going to have multi-disciplinary people involved, I don't know
how you can do that without setting up a meeting. Can you make a significant dent in the number
of hours?

M. Leck. The main concern that we hear from our Special Education teachers, upon whom the
weight lies, is not only just about the paperwork, but also using technology, for example, as a way
to automate the process of including information. Having objectives, for example, that we could
access through a database and be able to include more easily into a document. If you look at the
documents, and I provided a sample IEP, there is a lot of repetitive information that is included
from document to document, that could be automated, for example, to save time.

Cutting back the frequency of meetings by trying to reduce the formality of the process
would help. Certainly you need to document what needs to be included to support students, but for
many children it is not necessarily to have as frequent formal meetings as is required. And there
are ways that I think we could make the process more informal and less frequent, in terms of
continuous assessment, which is really a part of what we do in public education. So there is an
ongoing assessment. Reporting to parents is part of what we do on a regular basis.

There are things that are already in place in our general education program that are in place
for our Special Education program as well. I hate to keep going back to those recommendations,
but those are, we think, the most significant areas that really need to be looked at, in terms of what
we can do to reduce but still maintain the integrity of the program and the services we provide?

Mr. Scott. Ms. Margolis?

Ms. Margolis. Yes, if I may address that, thank you. I think one of the things that might cut down
on the number of hours of meetings, and potentially on the frequency, is if assessment results are
shared with families prior to meetings, and if drafts of IEPs are exchanged back and forth. That
often really reduces the amount of time that people need to sit at the table, because a lot of the
hashing out of the IEP and looking at test results and questions that come up can be addressed
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outside of meetings.

I have certainly found in representing children that the meetings that run the smoothest and
that are the most efficient are the meetings where we have had that paperwork ahead of time. It
enables me to meet with families to talk with them, to figure out what questions they have, and to
comment on a proposed TEP draft, rather than only being able at the time of the meeting to raise
any possible concerns. And often we have been able to work out a lot ahead of time.

So I think that the provision of evaluation results prior to meetings and exchanging drafts of
IEPs could go a long way towards reducing the amount of hours people spend in meetings.

MTr. Scott. Thank you, Mr. Chairman.

Chairman Castle. Thank you, Mr. Scott. And I believe we have reached the end of our
questioning.

1 would like, obviously, to thank the witnesses for your valuable time that it takes to prepare
to get here, and your testimony here today. And I would like to thank the Members for their
participation.

If there is no further business at this time, then we stand adjourned. Thank you.

Whereupon, at 12:30 p.m., the Subcommittee was adjourned.
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Chairman Michael N. Castle
Subcommittee on Education Reform

Opening Statement
May 2, 2002

Good morning. Thank you for joining us for the second in a series of hearings that the
Subcommittee on Education Reform will conduct on the reform and reauthorization of the
Individuals with Disabilities Education Act. Over the next few months, this Subcommittee
will explore ways of improving IDEA to ensure that no child -- regardless of his or her
challenges -- is left behind as the President and the Congress continue their efforts to
improve America’s schools.

While the 1975 legislation was 2 major milestone in the effort to end the chronic
exclusion and mis-education of disabled children, it is today a law will challenge this
Congress as we seek to provide new opportunities for all children.

1 believe must build on the positive changes made in the 1997 reauthorization and
allow this law to evolve. No longer is it simply enough to provide our disabled children
access to public schools. Now more than ever, we must do more to see that disabled
children are given access to an education that maximizes their unique abilities and
provides them with the tools for later success.

It is my hope that these hearings will spur discussion and bring fresh thinking to our
examination of IDEA. Some of these key issues include:

o focusing IDEA on the academic achievement
of special education students;

e making the federal special education program
more effective and adding accountability
measures that mirror those envisioned by the
No Child Left Behind Act; '

e examining ways to provide procedural relief
without reducing important protections for
disabled students and their families;

e finding ways to attract and retain special
education teachers -- and doing more to help
regular education teachers address the needs of
the special education students in their
classrooms;

e promoting early intervention so that we can
provide appropriate interventions and
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maximize the student's later academic success;

« identifying and eliminating the root causes of
overidentification, especially among minority
children;

e ensuring school safety for all students;

¢ promoting nonadversarial resolutions when
disputes arise between parents and teachers;
and

e increasing parental involvement in the
education of their disabled child.

Today this Subcommittee will explore at least several of these themes, including
accountability and procedural requirements, and we are fortunate to welcome five
witnesses who will speak from a number of perspectives, including a pediatric
psychologist, an education researcher, an elementary school principal, a leader from the
disability community, and a parent of a disabled child who has also worked as an attorney
advocating for parents of special education students. With their help, it is my hope that
members will better understand these complex issues and inform our discussion on the
reauthorization.

In a moment, I will proceed with the introduction of our witnesses, but I will now

yield to the distinguished Ranking Member of the Subcommittee, Mr. Kildee, for whatever
opening statement he may wish to make.
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Testimony of Dr. W, Douglas Tymam

Subcommittee on Eduncation Reformm
House Commiitee on Education and the Werkforce

May 2, 2002
Good Moming Mr. Chairman, and members of the committee.

My name is Douglas Tynan. I am the Director of the ADHD and Disruptive Behavior program at
Al duPont Hospital for Children in Wilmington DE, and 1am 2 Pediatric Psychologist. My
interests in Special Education come from multiple sources. In my career path, 1 was a special
education teacher at a private schoo! in Boston when Massachusetts was initially implementing
its special education law, Chapter 766. Later, as a Psychologist affiliated with different
Children's Hospitals I have been involved in the evaluation of children and in helping design and
implement education plans in both private and public schools. On a more personal note, 1 have a
nephew, now 30 years old, who has autism. He has benefited greatly from IDEA based programs
that he attended in Suffolk County, New York. 1know full well how important this program is to
families, including my own.

As recently as 1973, perhaps as many as one million students were denied enrollment in public
schools solely on the basis of their disability'. This changed with the passage of the Education of
All Handicapped Children Act (PL 94-142) (later called IDEA) which mandated that children
with disabilities receive a free and appropriate public education in the least restrictive
environment. IDEA has been largely successful in opening up educational opportunities for
children with disabilities. Unfortunately, IDEA also has had some unintended negative
consequences. These include:

o the creation of incentives to define an ever-increasing percentage of school-aged children
as having disabilities;

o re-direction of financial resources from regular education to special education; and

o perbaps most importantly, the application of an accommodation philosophy to
populations better served with preveation or intervention strategies.

As required by IDEA and its implementing regulations’, the special education system is
predicated upon first classifying students into one or more federally defined disability categories.
Once classified, they are then provided special education services and accommuodations. Those
children who do not meet the district’s criteria for eligibility do not have to receive special
education services or accommodations, even though they were initially referred because of -
school difficulty. As a result of this process, two distinct classes of students experiericing
academic difficulty emerge: those classified as disabled who receive special education assistance
and those not classified who do net.
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Currently, more than 10 percent of all school children in public schools are in the special
education system. Of these, approximately 90 percent have been classified as having relatively
mild disabilities, such as a specific leaming disability, speech and language delays, mild mental
retardation or an emotional disorder. Students in these categories are typically identified after
they have attended school for some period of time in a standard regular education classroom.
The remaining 10 percent of children in special education fall into categories reflecting a greater
severity of disability, such as moderate to severe merital retardation, early infantile autism,
sensory handicaps such as blindness or deafiness, and severe physical and health impairments.
These children are usually identified far before school entry age.

Recommendations for Reform

The first step in special education reform is to recognize that the system cwuarently serves three
distinct populations: (1) those with significant severe developmental disabilities and sensory and
physical handicaps; (2) those with milder forms of neurological conditions, such as leaming
disabilities and attention deficit disorder; and (3) those with conduct or behavioral problems.

i ith signif . X L disabilities, The first group are
chﬂdren born w1th birth defects serious sensory or physxcal dlsabl htles and significant cognitive
delays. In the majority of such cases, these children will have been identified as disabled during
infancy and the preschool years, frequently by health care professionals or early childhood
education specialists, and will have already begun receiving intervention services before they
enter kindergarten, we know who they are, and to a large extent, their medical, rehabilitation and
educational needs.

Children with nenrological dysfonetion. The second, and by far the largest, group of students

currently in special education is comprised of those with mild forms of neurological dysfunction,
such as mild mental retardation, learning disabilities and ADHD. The first question that needs to
be addressed concerning this subgroup of special education students, especially given the
emphasis under thc 1997 IDEA amendments for inclusion of these students in the regular
classroom, is what is so “special” about the special education they receive?

In many cases, the answer is not much, except for the fact that they are classified differently from
their peers. Thus, rather than perpetuating the myth that students with relatively mild disabilities
are receiving a different kind of instruction compared to non-disabled students, we should re-
construct regular education so as to maintain these students more effectively in the regular
classroom, By teaching reading with proven, effective methods, many problems can be prevented
or addressed in the classroom with resource help, without going through an extensive
classification process. Many children with similar problems are educated in parochial schools
and other private schools without labeling. A similar approach could be used for chlldren with
ADHD. In a recently published large-scale treatment study of students with ADHD’, the best
outcomes were found for those children who received a combination of relatively low doses of
medication, a classroom behavior modification program and behavioral family therapy to help
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the parents better manage their child’s home behavior. These results suggest that students with
ADHD would benefit more if schools would structure their environments more clearly, with
clear consequences for good and bad behavior. In such a revised setting, programs are designed
either to help the child develop compensatory skills or to aflow the child to perform at a higher
level. Again, many parochial schools teach these children effectively within their current

structure.

Children_with behavioral prohlems. The third major sub-group of students currently receiving
special education services and accommodations is comprised of those with conduct or behavioral
problems. Students with these types of disorders, when seen in the mental health system, are
usually diagnosed as having either oppositional defiant disorder or conduct disorder,
characterized by refusals to comply with requests, emotional overreaction to situations and

failure to take responsibility for their own actions.

Effective treatment of these disorders involves making these individuals strictly accountable for
their behavior, insisting on compliance with requests, and helping them learn to cope calmly with
stressful situations’. One effective approach would be to develop school and system-wide
interventions designed to reduce these problems overal), rather than classifying and then
segregating individual students

e g K

Reforming Special Kdn nding. Currently, schools draw down special education funds
* based upon the number of students identified as having a qualifying disability under the IDEA,
regardless of disability. This funding model fails to recognize the significant cost differences to
educate different populations. It also gives parents little choice in programs. First, children who
have severe special needs should have state government help fund local programs for this
population. Second, attach funding to students identified as in need of special education through
the use of vouchers for both evaluation and education. Parents could use the voucher to pay for
both the evaluation process and the specialized educational expenience of their choice. This
could be done either within, or independent of, a broader school voucher program.

The use of vouchers would also help reduce the current adversarial nature of special education.
By providing parents with choice at the outset, for example, there would be no need for an
extensive appeals process. If a child was failing in regular education, and an assessment was
needed to determine why, the parent would have the choice of having the evaluation done at
school or by an independent expert who accepted vouchers. Parents could then seek schools that
are most effective at teaching students with their child’s particular type of disability. Such a
system could include funding for public, private, and public-private partnership schools.

Thus, a reformed education system would take into account the differing needs of important
subgroups of special education students, empower parents, not lawyers. Federal legislation
ensuring that no student is left behind is an important principle. It is now time to ensure that this
principle actually translates into better outcomes for students with special needs. In short, it is
time to make special education “special” once again.
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Yime to Make Special Education “Special” Again

Chapter 2

Time o Make Special Education
“Special” Again

Wade F. Horn and Douglas Tynan

introduction

Prior to the 1950's, the federal government was not routinely involved in the education of
children with special needs. A few federal laws had been passed providing direct educotional
benefits to persons with disabilities, mostly in the form of grants to states for residential asylums
for the “deaf and dumb,” and “to promote education of the blind.” These laws, however, were
in the tradition of providing residential arrangemens for persons with serious disabilities,
services that had existed since colonial times.

Without applicable federal low, how—and even whether—children with disabilities were to be
educated within the public schools was left to the discretion of states and their local school
districts. Although some public schools undoubtedly provided
exceptional services to children with disabilities, others did not.
Indeed, os recently as 1973, perhaps as many as one million
students were denied enroliment in public schools solely on
the basis of their disability.’

This state of offoirs changed dramatically in 1975 with
passage of the Education of All Handicapped Children Act

| (EAHCA). Renamed the Individuals with Disabilities Education
{ Act {IDEA} in 1990, this londmark legislation mandated that

] children with disabilities must receive a “free appropriate
public education” (FAPE) in the “leost resirictive environment”
{LRE). Critical components of the law include requirements for
an initial evaluation to determine eligibility for services and
accommodations, individuaf education planning, the provision
of individuclized services, and procedural safeguards to
ensure the active involvement of a child’s parents.

i : The IDEA has been largely successful in opening up
educational opportunities for children with disabilities. Unfortunately, the IDEA also has had
some unintended negative consequences. These include the creafion of incentives to define an
ever-increasing percentage of school-aged children as having disabilities, an enormous
redirection of financial resources from regular education 1o special education, and, perhaps
most importantly, the application of an accommodation philesophy o populations better served
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Wade £ Horn and Douglas Tynan

with prevention or intervention strategies.

Background

In the first half of the 20th century, the federal government’s involvement in education was
minimal. Special education services in particular were limited to providing states with funds to
help establish and run residential facilities for persons with
serious disabilities.? With the passage of the National
Defense Education Act (NDEA) of 1958, the federol
government began fo play a greater role in elemeniary ond
secondary education. Congress also began fo provide
support to universities to train leadership personnel in
developing programs for children with mental retardation.
In 1963, Congress expanded these efforts to include grants
fo train teachers and researchers in a wide range of
disabilities. With the passage of these two pieces of
legislation, the federal government began to encourage,
but not require, the inclusion of children with disabilities in
the public school setting.?

Absent such a federal mandate, no state had yel developed
a comprehensive program for all children with disabilities.
Although by 1973 some 45 states had passed laws -
providing for the education of children with disabilities,
these were not inclusive, and many children continued to be
shut out of American schools. Moreover, although school
attendance was required for all children, individual children
could be excused from that requirement by being classified as “uneducable” by their focal
school district. Many states did, in fact, turn children away. Many other children were
inappropriately placed. Children who had average academic ability combined with physical
handicaps, for example, were often placed in classes for children with mental retardation.

In the early 1970s, the federal courts, in response to lifigation brought by perents of children
with disobilities, began to rule that schools owed students equal protection under the law and
could not discriminate against individual students on the basis of disability. In the landmark
1971 case of Pennsylvania Association for Retarded Citizens v. Commonwealth of Pennsylvania,
a group of mentally retarded children had been denied access to school because they had not
attained a mental age of five years as required by state law for school entry. The court ruled that
school entry could not be denied to these children based upon mental incapacity but did not
specify how such children should be educated once in school.

A year later in Mills v. Board of Education of the District of Columbia, the court ruled that school
districts could not refuse to provide educational services to children with disabilities because of
inadeguate financial resources, Rather, the court asserted, schools were required to provide an
appropriate educational experience for students with disabilities regardless of the costs involved,
a legal principle later included in federal special education legislation.* As a result of these and
other court rulings, pressure was mounting on the Congress to pass legislation clarifying
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schools’ role in the provision of speciol education services and accommodations for students
with disabilities.

In 1973, Congress responded by passing the Rehabilitation Act, which stated, in pant, that
agencies accepting federal funds, including local schools, could not discriminate on the basis of
disability. In essence, this meant that all children, including those with special needs, had a right
to attend school. However, neither funding nor a process for monitoring complionce was
included in the Act.

Subsequently, in 1975, Congress passed the EAHCA, requiring that all children must receive a
free appropriate public education. Now renamed the IDEA, this landmark federal legislation
included requirements for individual evaluation, eligibility determination, individual education
planning, and the provision of individualized services.

It also authorized the amount of funding the federal government would contribute to special
education based upon a percentoge of the national average per-pupil expenditure (APPE) for all
educational services provided to special education pupils. Specifically, the EAHCA authorized
Congress to appropriate a sum equal to 5 percent of APPE in 1977, 10 percent in 1978, 20
percent in 1979, and 40 percent in 1980 and beyond. The actual level of funding appropriated
by Congress, however, never exceeded 12.5 percent of the national APPE, Recently, bipartisan
support has emerged in Congress to fully fund the IDEA, aithough the necessory financial
resources have not yet been dedicated to accomplish this goal.

As required by the IDEA and its implementing regulations,® the special education system is
predicated upon first classifying students into one or more federally defined disability categories.
Once classified, students are then pravided specicl education services and accommodations.
Either parents or teachers con refer a child far an initial
screening. This involves o team comprised of the child’s
parents, his or her classroom teacher, a school
administrator, and an education specialist.

In this initial meeting, available standardized test scores and

classroom performance are reviewed. If this screening

{ suggests a significant problem, the team may refer the child
for o comprehensive multi-disciplinary evaluation. Such an

evaluation typically includes testing by an educator as well

{ as a psychologist, and may also involve evaluations by

1 speciolists in speech and longuoage, occupational therapy,

224 and physical therapy. At a follow-up team meeting, reports

§ from the various specialists are reviewed to determine

whether the child meets the classification criteria in any of

the 13 mandoted special education categories.® If so, an individualized education program, or

IER, is developed reflecting, at least in theory, each child’s unique educational needs.

Those children who do not meet the district’s criteria for eligibility do not have to receive special
education services or accommodations, even though they were initially referred because of
school difficulty. As o result of this process, two distinct classes of students experiencing
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academic difficulty emerge: those classified as disabled who receive special education
assistance, and those nof classified who do not.

Between stales there are differing systems for carrying out the federal mandate to identify,
classify, and provide services for children with disabilities. Within states, and between school
systems, there exists enormous variability regarding which
students are found 1o be eligible for special education
services, Generally, in wealthier suburban districts where
parents have ready access to afforneys, advocates, and
outside specialists, most referred children do qualify and
receive services. However, in inner cities or rural areas
where parents have less access to advocates, children with
disabilities are more likely io be refused special education
services.

During the eligibility determination process, parents may
elect to procure and pay for an independent evaluation
which the school must consider, or the parent may appeal
to a hearing officer for the school 1o pay for a second
evaluation. Parents may also appeal and request a
different set of services or accommodations than the one
offered by the school. This is quite different from the usual
process that occurs when the parent of a child in a
regular education program makes a service request.’

Currently, more than 10 percent of all schoo! children in grades K-12 are in the special
education system. Of these, approximately 90 percent have been classified as having relatively
mild disabilities, such as a specific learning disability, speech and language delays, mild mental
retardation, or an emotional disorder. Students in these categories are typically identified after
they have attended school for some period of time in a standard classroom. The remaining 10
percent of children in special education fall into categories reflecting a greater severity of
disability, such as moderate to severe mental retardation, early infantile autism, sensory
handicaps such as blindness or deafness, and severe physical and health impairments. Children
with these latter disabilities typically are identified in infancy or during the preschool years and
frequently require specialized assistance or nursing care in order o attend school.

Problems with the Current System

Although no one argues with the importance of providing a free appropriate public education
for children with disabilities and few dispute the gooed it has done for so many disabled
children, several problems have arisen since the passage of this landmark federal statute. These
problems include an extraordinary growth in the percentage of children receiving special
education; rapidly expanding costs of providing special education, often at the expense of
regular education; and the application of an accommodation strategy to populations better
served with a prevention or intervention model.
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Table 1: Number & Percentage of Children Served Under the IDEA, Part B, Ages 3-21

Total No. Percantage Change Percentage of
of in No. Sarved From Children Served
School! Year Children Served Previous Yﬂr_ Undar the IDEA, Pari B ©
1976-77 3,708,601 e .
1977-78 3,777,286 1.8 i
1978-79 3,919,073 3.8 s
1979-80 4,036,219 3.0 5.7
1980-81 4,177,689 3.5 5.9
1981-82 4,233,282 1.3 6.0
1982-83 4,298,327 1.5 6.2
1983-84 4,341,399 1.0 6.3
1984-85 4,363,031 0.5 6.4
1985-86 4,370,244 Q0.2 6.4
1986-87 4,421,601 1.2 6.5
1987-88 4,485,702 1.4 6.6
1988-89 4,568,063 1.8 6.8
1989-90 4,675,619 2.4 6.9
1990-91 4,807,441 2.8 7.0
1991.92 4,986,043 3.7 7.2
1992-93 5,155,950 3.4 7.4
1993.94 5,373,077 4.2 7.66
1994.95 5,430,223 3.5 7.7
1995-96 5,627,544 3.6 7.83
1996-97 5,787,893 2.8 7.96
1997.98 5,972,341 3.2 8.11
1998-99 6,114,803 2.3 8.3
1999-2000 6,125,833 0.2 8.2
Percentoge Change in Totol No. of Children Served
1980-81 to 1989-90 11.9
1990-91 to 1999-2000 27.4
1976-77 to 1999-2000 65.0

Sources: U.S. Deportment of Educotion, Office of Speciol Education Progroms (OSEP), 21st
Annvol Report to Congress on the implementotion of the Individuals with Disobilities Education
Act {Washington, DC: U.S. Deportment of Educotion, 1999}, Tobles AA1 {1995-99) and 1.3
{1995); olso eorlier reports ond updated tobles.

* Colculoted bosed on doto from U.5. Census Bureou, Current Populotion Reports, P25-1095,
Stofistical Abstract of the United Stofes: 1999, Toble 14. Percentoges to two decimol places ore
officiol figures token from the OSEP’s Annuol Reporis to Congress.
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Growth in Special Edvcation

in 1999-2000, 6.1 million children ages 3-21 years were found eligible for special education
services and accommodations, up from 3.7 million in 1976-77— an increase of 65 percent.
{See Table 1.) The increasing number of children in speciol education is a function not only of
the increase in overall student population, but also of growth in the proportion of students
determined to need special education. Specifically, 12.8 percent of the student population in
grades K-12 were receiving special education services and
accommodations in 1997-1998, compared to 8.3 percent
of the student population in 1976-77.°

There are several reasons why both the number and
percentage of children identified as qualifying for special
education under the IDEA have grown so rapidly over the
past several decades. First, since passage of the EAHCA,
both Congress and the U.S. Department of Education have
responded to pressure from advocacy groups by expanding
the definition of students eligible for special education. For
example, children ages three to five are now eligible for
services under the IDEA, as are children with autism and
traumatic brain injuries. Furthermore, autism, once defined
as a rare disorder affecting about 6 per 10,000 children, is
now considered more common and children with mild -
autism, known as Asperger Disorder, are thought to number
between 25 and 50 per 10,000 children.’

Even more significantly, in 1991 the U.S. Department of
Education issued a “policy clarification” indicating that
children diagnosed with attention deficit disorder (ADD} and attention deficit hyperactivity
disorder (ADHD) may be eligible for special education services and accommodations under
both the “other health impaired” category of the IDEA and Section 504 of the Rehabilitation Act.
On March 12, 1999, the U.S. Department of Education codified this policy clarification into law
when it published regulations which, among other things, revised the definition of the “other
health impaired” disability category by adding both ADD and ADHD as qualifying conditions.
Given the extraordinary increase in the number of children diagnosed in recent years as having
ADD or ADHD, ™ the inclusion of these two diagnoses under “other health impaired” virtually
assures continued growth in the number of students served through specicl education into the
foreseeable future.

Second, the number of children identified under a single category—"specific learning disability”
or SLD—has increased exponentially over time. As shown in Table 2, 796,000 children in
special education in 1976-77, or 22 percent of the total special education population, were
identified as evidencing a specific learning disability. By 1997-98, that number had grown fo
2,726,000, or 46 percent of the fotal number of students in special education. Indeed, in
contrast to an exiraordinary 233 percent growth since 1976-77 in the number of children
diagnosed with SLDs, the number of children served in oll other disability categories combined
increased only 13 percent during the some time period.
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Table 2: Children Ages 0 to 21 Years Old Served in Federally Supported Programs for the Disabled, by

Type of Disability.

Disgbility Coteqory 1976-77 1980-8) 1985.86 1990-91 1995-94 1997-98

{#s in thousonds) Number | Percent { Number| Percerd [Number | Percent |Number | Pescent | Number | Percent | Number| Percent

Served | Served %rved  Served | Served | Served | Served | Served | Served | Served |

1. Specific Leorning Disobility 796 [21.6% ] 1,462 | 35.3% | 1,862 | 43.1% | 2,130 | 44.7% | 2,579 1 44.7% | 2,726 | 46.2%
2. Speech or Longuoge Impairments 1,302 §35.3% 4 1,068 1 28.2% | 1,125 | 26.1% | 985 [20.7%] 1,022 | 18.3% | 1,059 | 17.9%
3. Mental Retordation 959 126.0%) 829 {20.0% | 660 |[153%) 534 [N.2%] 570 }10.2%| 589 |10.0%
4. Serious Emotiono! Disturbonce B3 | 7.7% | 346 [ 84% | 375 | BT% | 390 [ B82% | 438 | 7.9% | 453 |7.7%
5. Heoring Impairments 87 [24% | 79 {19% | ¢6 15% 1 58 12% ] 67 L2% | 69 |1.2%
6. Orthopedic Impaiments 87 |24% ) 58 | 14% | 57 13% ] 49 [ 10% | 63 | 1% | 67 |1.0%
7. Other Heolth Impoirments 41 | 38% L 98 | 24% | 57 1.3% | 55 1.2% | 133 | 24% | 190 | 3.2%
8. Visuol Impoirments 38 J1.0%§ 31 Jo7% | 27 [O06%] 23 105%] 25 | 04% ] 25 |0.4%
9. Muliiple Disabilities nfo | o 68 {14% ] 86 [20%) 96 |20% | 93 17% ] 106 | 1.8%
10. Deofness-Blindness nfo | nfo 3 0.1% 2 1<0.05% 0.0% 1 [<0.05% 1 [<0.05%
11, Autism ond Other nfo | nfo | nfo | nfo nfo | nfo | nfo | nfo 39 | 07% | 54 |09%
12. Preschool Disobled nfo |t nfo | nfo | nfe nfo | ofa § 441 | 93% | 544 | 9.8% | 564 | 9.6%

TOTALS 3692 4,142 4317 4,761 5,573 5904

Sources: U.S. Deportment of Educotion, Office of Speciol Education and Rehabilitative Services, Annuol Report
ta Congress on the Implementation of the Individuols with Disobilities Education Act {Washington, DC: U.S.
Depariment of Educotion, various years); Notionol Center for Education Statistics, Digest of Educotion Statistics,
1999, Toble 53 (Woshington, DC: U.S. Deporiment of Educotion, 2000); ond unpublished tobulations.

Unfortunotely, the SLD category is rife with controversy. In the 1975 law, SLD was defined as "a
disorder in one or more of the basic psychological processes involved in understanding or in
using language, spoken or written, which may manifest itself in an imperfect ability to listen,
think, speak, read, write, spell, or do mathematical calculations,” manifesting in a “severe
discrepancy” between o student’s achievement in one or more subject areas and his or her
infelligence, as usually measured by an IQ fest. This federal definition notwithstanding, there
are no universally accepted validated tests or diagnostic criteria to determine the presence or
absence of learning disabilities, nor is there a clear line of demarcation between students who
have milder forms of SLDs and those who do not have SLDs."

According to many experis, the lack of a clear definition of and objective diagnostic criterio for
SLD makes it possible to diognose almost any low- or under-achieving child as SLD. Indeed, Dr.
James Ysseldyke, director of the National Center on Educational Quicomes at the University of
Minnesota, asserts that over BO percent of all school children in the United States could qualify
as SLD under one definition or another."”

A third reason for the extroordinary growth in special education is the suspicion that some
school districts place non-disabled but low-achieving students into special education classes in
order to obtain state and federal funds that are available only ofter o child is identified as
disabled under the IDEA. Although it is unlikely that children without any learning difficulties are
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being placed in special education, not every low-achieving child is also disabled. However,
when services are provided to low-achieving but non-disabled students in regulor education,
Jocal school districts cannot claim reimbursement for the cost of these services even if they are
exactly the same as services provided to students with disabilities. This funding structure provides
enormous financial incentives for lozal schoo! districts to over-identify low-achieving but non-
disabled students as needing special educction.” ’

The incentive to over-identify low-achieving children as disabled moy be especially powerful in
schools serving low-income populations. In cases where a child is under-achieving at school
because of economic disadvantage, compensatory educational programs are supposed 1o be
funded through Title } of the Elementary and Secondary Education Act {ESEA), not through the
IDEA.™ Indeed, economic disadvantage as o reason for under- or low-ochievement is an explicit
exclusionary criterion under the IDEA. However, because IDEA funds do not substitute for
funding under Title 1, students in low-income school districts
who are also identified as disabled are effectively “double
counted“—once for purposes of drowing down funds under
Tifle | and a second fime for purposes of reimbursement for
special education services under the IDEA. In essence, low-
income, iow-achieving studenis can be “two-fers” when it
comes to maximizing the procurement of federal and state
funds. (See Box 1.)

A fourth reason for the growth in special education may be
recent education reform efforts aimed ot holding schools
more accountable for student outcomes. Until recently,
students identified as receiving services under special
education were not generally required o participate in stolewide assessments.’ Given that merit
raises, promotions, and bonuses for both principals and teachers often ride on the results of
statewide exams, the tempistion exists for local school districts to raise their scores arfificiolly by
excluding the participation of low-achieving, special education students in statewide
assessments. Although the 1997 amendments to the iDEA were intended 1o prohibit this
practice, three states that recently enjoyed large gains on national reading tests (Kentucky,
Louisiana, and South Caroling) also evidenced large increases in the percentage of special
education students excluded from taking the tests.'

A final reason for the growth in the number of children in special education comes from a
surprising source: parents themselves. Not long ago, being in special education carried with it o
certain emount of social stigma. Today, due in large part to the success of disability advocacy
groups, there is much less stigmo aftached to special education. Indeed, what special education
brings with it today is the possibility of such attractive accommodations and speciol programs as
the assistance of a personal futor, a lap-top computer, extra or even unlimited time on
clossroom tests and college entrance exams, o personal note taker, and immunity from severe
discipline when the student violates behavior codes because of his or her disability.

The fact that being found eligible for special education brings with it entitlement to an array of
often expensive services and accommodations may help explain why nearly one in three high
school students is officially designoted os disabled in affluent Greenwich, Connecticut.”” It may
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also explain why dinicians in affluent communities frequently report an upsurge in parental
requests for diagnostic evaluations, especially for SLDs and ADD, of high school juniors—just as
high school students are preporing to take college entrance exams such as the SAT and ACT.
Indeed, while children from families with more than $100,000 in annual income account for
just 13 percent of the SAT test-taking population, they make up 27 percent of those who receive
special accommodations when taking the SAT."™

In addition, an entire industry of professionals and paraprofessionals has arisen dedicated to
identifying learning disobilities ond assisting parents in obtaining mondated services. Educators
and psychologists who provide private testing, atiorneys who specialize in special education law,
and parent advocates who help fomilies negotiate the maze of special education services all
thrive in offluent communities and are frequently the most forceful advocates for special
education placement and accommodations.

Increasing Costs of Special Education

A second, ond related, unintended consequence of the IDEA is the skyrocketing cost of special
education, often of the expense of regular education. (See Table 3.} According to the National
School Boards Association, the per-pupil cost of special education is 2.1 times the cost of
regular education. Considering that the average per-pupil expenditure in the Uniled States is
about $6,200, the average cost for students in special education is $6,200 x 2.1, or
approximately $13,000 annually.” Hence, the average excess cost of special education (the
amount spent over and above the $6,200 spent in regular education) is about $6,800 per
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Tabla 3: IDEA, Part B, Seclion 611 Grants to States Program: Funds Appropriated (1977-2000)

IDEA, Part B
Appropriation Year Secfion 611 Gronis to Statas Per Child Allocation
1977 $251,770,000 N
1978 566,030,000 156
1979 804,000,000 215
1980 874,500,000 227
1981 874,500,000 . 219
1982 931,008,000 230
1983 1,017,900,000 248
1984 1,068,875,000 258
1985 1,135,145,000 272
1986 1,163,282,000 279
1987 1,338,000,000 316
1988 1,431,737,000 332
198¢ 1,475,449,000 336
1990 1,542,610,000 343
1991 1,854,186,000 . 400
1992 1,976,095,000 410
1993 2,052,728,000 411
1994 2,149,686,000 . 413
1995 2,322,915,000 418
1996 2,323,837,000 413
1997 3,790,213,633 535
1998 4,293,796,632 544
1999 4,310,700,000 545
2000 - 4,989,000,000 624
Sources: U.5. Deportment of Education, Office of Special Education Progroms, Twentieth Annuol Report to

Congress on the implementation of the Individvols with Disabilities Education Act (Woshington, DC: U.S.
Deportment of Education, 1998}, Toble I1i-2, p. I11-43, and updoted doto; olso information fram Dota
Analysis Systems (DANS) ond the Office of the Under Secretory, U.5. Deportment of Education.

pupil. Because the IDEA covers 6.1 million children ages 3-21 years, the total cost of special
education for these children is $79.3 billion, which is $41.5 billion more than the cost of
regular education for this group of children.

Under tha IDEA, the federa! government is supposed to pay 40 percent of the costs of special
education. In reality, federal funding has never exceeded 12.5 percent of the costs of special
education.” Today, Washington provides well over $5 billion in total funding to local school
districts, or about 12 percent of the costs of special education. On averoge, states pay 56
percent of the costs, with a range of 11 percent to 95 percent.” The remaining 32 percent is
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paid for by local school districts. Thus, the IDEA is perhaps the largest unfunded federal
mandate for education ever placed on state and local government.

Making matters worse, because special education, unlike regulor education, is o federal
mandate, schools can be sued for not providing services that parents think their child deserves
once he or she is identified as in need of special education. This has led some school disiricts to
spend extroordinary sums on special education placements, services, and accommodations in
order to avoid even more costly lawsuits.™

Indeed, special education is now the largest categorical program in public schools. The District
of Columbia, for example, spends almost a third of its total education budget on the 10 percent
of its students who are in special education.?® Overall, the Economic Policy Institute estimates
that each year special education absorbs 38 cents of every
new fax dollar raised for the public schools,

A particularly expensive result of qualifying a child for
special education is the possibility that, in doing so, a
public school may be obligating itself to pay for all or part
of a child’s privole school tuition. In fact, public schoo!
districis today pay for the private schoo! tuition of more
than 100,000 special education students at an estimated
cost of $2 billion annually and part of the cost of private
school for an additional 66,000 special education
students.” An extreme example of this is the case of one
southern California school district thot reportedly pays for a
severely brain-injured boy 1o attend a specialized school in
Maossachusetts, flying his parents and sister out for regular
visits, af a total annual cost of $254,000.%

The problem with escalating costs is that they may lead to a weakening of public suppart for
speciol education. As ever-increasing numbers of children are determined eligible for ever more
expensive special education placements, services, and accommodations, there may be a
gradual erosion in the public’s confidence in the entire special education system. Indeed, a
recent Phi Delto Kappa/Gallup polt found that 65 percent of parents say that the extra aftention
paid by instructors and classroom assistants to disabled students comes at the expense of their
own children.”

Training for a Lifetime of Entitlement

A third major problem with special education today is the applicotion of an accommodation
model to low- and under-achieving students who may benefit more from prevention,
intervention, and compensatory strategies. When initially passed in 1975, the EAHCA was
largely intended fo ensure that students with significant physical and sensory disabilities were not
denied a free appropricte public educatian. For these students, the appropriate intervention

was, and remains, the provision of special accommodations such as access ramps for those
using wheelchairs, books written in Braille for the blind, and sign language interpreters for the
deaf to make public education accessible. There was no expectation that special education

Progressive Policy Instijute ¢ Thomas B. Fordham Foundation °

ERIC 63 BEST COPY AVAILABLE

Aruitoxt provided by Eic:



61

Wade R Horn ond Douglas Tyman

would, by itself, ameliorate the physical or sensory handicop, thereby making these speciol
accommodations no longer necessory. it would be ludicrous, for example, to argue that a goal
of special education ought to be to make deof students hear or blind students see.

There are, however, certain subgroups of students with disabilities for which it is reasonable to
expec! that special education will help them overcome or compensate for their handicapping
condition so that they no longer need special services or
accommodations. Special education should, for exomple,
work to ameliorate emotional and behavior disorders, so
thot students with these disorders no longer need
alternative placements. Similarly, when working with
students with SLDs, ADD, and ADHD, the gool should be
1o help these children learn self-directed compensatory
strategies so thot they can succeed without the aid of
special services or accommodations. In other words, for
many in special education the goaol con—and should—be
independence rather than a lifetime dependence on
special accommodations, often af taxpayers’ expense.

Unfortunately, speciol education haos largely failed to help
most special education students achieve such
independence. Instead, most children determined to be in
need of special education under the IDEA can expect o
receive special educafion services and accommodations
until they leave school. In fact, according 1o data collected P s s

in 1993 by the Department of Education from 16 states, only 1 to 12 percent of special
education students over the age of 14 years are declassified each year.?® Other developments,
such as accommodations provided under the Americans with Disabilifies Adt, surely reinforce the
tendency foward permanent accommodations for disabilities, even those that can be
remediated.

A focus on process not outcomes. Contributing further to this problem is the foct that
occountability within federal ond state systems focuses on due process requirements and fiscal
management rather than educationol outcomes. Hence, local schools are told they are “doing it
right” if they provide appropriate eligibility assessments, hold timely 1EP meefings, provide
parents with appropriate procedural sofeguards, and draw down funds appropriately. Little
attention is paid by federal accountability systems to whether students in speciol education are
advancing in core subjects or acquiring the skills necessary for making special education and
accommodations no longer necessary.

There is even o question as to whether many of the accommodations typicelly provided to
special education students are doing what proponents advocate. For an accommodation to be
useful, it should demonstrate “differential advantage” for special education students. That is, the
accommodation, whether it be giving extended fime to complete a test, ollowing students to
have the instructions ond test questions read aloud to them, or providing large print or Broille
forms of the test, should improve the scores of students with disabilities above and beyond
improvements that students without disabilities might achieve if they were provided with the
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some accommodation.

We know, for example, that the use of large print does give a differential advantage to students
with vision impairment. That is, i students with vision impairment and those without take the
same large-print test, scores are comparable. If they take a standard small-print test, those with
vision impairment do worse. The purpose of providing an sccommodation is not simply fo raise
fest scores, but to level the playing field so that students with and without disabilities have an
equol opportunity to demonstrate their skills and knowledge.

Unfortunately, some accommodations routinely provided to special education students have not
demonstrated such differential advontage. Toke, for example, the provision of extro time to take
fests. According to research by Lynn Fuchs and her colleagues at Vonderbilt University, giving
more time on conventional math and reading tests does not help grode-school students with
learning disabilities any more than it does non-learning disabled students, although it moy
provide a differential advantage on more complicated math tests that require extensive reading
ond writing.? Moreover, although studies by the College Board have found that providing
extended time on the SATs increases the scores of students
with learning disabilities by on average of 45 points on verbal
ond 38 points on math, no studies have yet been done to
determine whether giving more time on the SATs satisfies the
requirement for differential advantage.

Another way to determine whether an accommodation is
appropriate is to examine its effects on the test’s predictive
validity: for example, the extent to which on occommodation
enhances or reduces the ability of the test either to predict an
outcome or to measure the underlying ability it wos designed
1o measure. One danger in providing accommodations to
special education students is that in so doing the test moy no
longer validly assess the ability or skill it was designed to
measure or predict the outcome it was designed to predict.”
This seems to be the case for at least some accommodations
routinely provided to special education students. Research has
generally found, for example, that giving students with
learning disabilities extro time on the SAT tends to predict
greater college success than these students actually achieve.™

AR

i
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Twe sels of rules. What the provision of special accommodations does seem to accomplish is
teaching students in special education that they are entitled to operate under a different set of
rules than everyone else. Nowhere is this more evident than in how school disciplinary rules are
differentially applied to students in special education compared fo those in regular education.

According to the “stay put” provisions of the IDEA, once placement in special education has
begun it can only be changed by o child’s IEP commitiee. If the student’s parents do not consent
to o change in plocement and request a hearing, the student must “stay put” in the current
placement until the hearing process is concluded. Suspensions that lost longer than 10 days (or
have the cumulative impact of more than 10 days) and expulsions are both considered chonges
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in placemen! and hence ore prohibited under the “stay put” provisions of the IDEA.

There are two exceptions to this. First, disciplinary sanctions of 10 days or less are not
considered a change in plocement and consequently are not subject to this restriction (although
if the current suspension combined with eorlier suspensions would total over 10 days, the
student could not be suspended). Second, a school can
propose disciplinory sanctions greater than 10 doys or
expulsions if it believes the misbehavior is not reloted 1o the
disability. If, however, the parent disogrees and requests o
hearing, the student must “stay put” in his or her current
placement until the hearing is held.

The “stay put” provision can lead fo a situotion in which
two students, one in regulor educotion and the other in
speciol education, both bring weapons or on illegal
substance to school, yet only the student in regular
education is suspended or expelled. It is true that o special
education student con be suspended or expelled for
weapons or drug violations if the behavior is unrelcted to
his or her disobility. But it is very difficult to argue that such
behavior is unrelated to a student’s disability if, for
example, thot student was diognosed with an emotional or
behaviora! disorder.

This situation is not merely hypothetical. Severol years ago, o group of six Fairfox County,
Virginia, students brought o .357 magnum handgun onto school property. Five of the students
were expelled. The sixth was not. The reason? He was classified as “learning disobled” with o
specific weakness in “written languaoge skills.” The speciol education student loter bragged to
teachers and students at the school that he wos immune from expulsion.®

Unfortunately, this is not an isoloted episode. In another cose, also in Fairfax County, five gong
members used o meat hook to assault another student. Only three of the perpetrators were
expelled. The other two were special education students. When Virginia Governor George Allen
tried to chollenge the wisdom of using federal fow to protect violent special education students,
the Clinton administration threotened to pull millions of dollars in federal education dollors from
the state.™

Due to these and other examples of problems arising from the “stay put” provision, in 1997
Congress passed amendments to the IDEA giving schools a little more latitude in disciplining
violent special education students. For example, in situations involving a “substantial likelihood”
of injury, o hearing officer may unilaterolly ploce a student involved with weapons or drugs in
an alternative educational setting. For this to occur, however, the school must show thot it made
reasonable efforts to minimize the risk of harm in the current placement, “including the use of
supplementory aids and services.” Furthermore, if the recommendation is expulsion, the IEP
team must conduct a review to determine whether the misconduct was a manifestation of the
child’s disability. If so, no expulsion.
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These qualifications continue to ensure thot special education students will be treated
differently in cases of serious violations of school rules compared to regular education
students. Indeed, in April 1999, the National School Boards Association urged federal
lawmakers to make further omendments to the IDEA fo provide greater flexibility to suspend,
expel, or reassign students whose misconduct jeopardizes safety or unreasonably disrupts
classroom learning.®

Losing sight of the “end game.” The end result of special education’s focus on process
rather than outcome, accommodations rather than prevention and intervention, and
exceptions to disciplinary codes rather thon uniform enforcement is encouragement for special
education studenis to see their disability as rationale for a lifetime entittement to special
accommodations. Unfortunately, this expectation brings its own negative consequences. For
example, although it is true that many colieges offer accommodations to students with
disabilities under Section 504 of the Rehabilitation Act, the extensive supports of special
education required under the IDEA generally do not apply to colleges ond universities.
Consequentily, mony students with disabilities who have grown used to special
accommodations in primory and secondary schools are confronted with a harsher reality when
they enter college or the workforce.

Take, for example, the case of Bartlett v. New York Boord of Law Exominers. In this case,
Marilyn Bortleit, a former special education student who had failed the New York bor exam
several limes, argued that she wos entitled to unlimited time to take the bar exam because her
reading disorder qualified her for special accommodations under the Americons with
Disabilities Ad. The U.S. Second Court of Appeals ruled thot she was not entitled to unlimited
time to take the bar exam because, as evidenced by the foct that her standardized reading test
scores were in the average range, she had successfully compensoted for her reading

disability.®

What this and other cases illustrate (see Boxes 2 and 3) is that special education has largely
lost sight of the appropriate “end game.” Special education laws were originally infended to
integrate children with special needs into the mainstream of American life. Today, however,
special education in for too many instances serves to separate, not integrate, through the use
of speciol rules and procedures not ovaifoble to non-disabled students. In these instances,
special education has ceased to see its mission as teaching compensatory and coping skills so
that students are empowered to participate fully in the mainstream of American society, and
instead it seems focused on encouraging a sense of lifetime entitlement to special
accommodations.

As Robert Sternberg, IBM Professor of Education ot Yole, has pointed out, we could decide to
offer speciol accommodations throughout the student’s life, but are we prepared to have
professional note-takers for judges, oftorneys, or physicians?” With the number of persons
believed to have learning disabilities approaching 20 percent of the population, can society
afford this canopy of protective services ond accommodations? Even more importantly, by
accommodating their weoknesses, we are ignoring their areas of intellectual strengths. As
such, special education is training these students to work in fields that will be difficult for them
rather than allowing them to discover the areas in which they may have special competence.
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Ultimately, then, the irue victims are the students themselves. By teaching special education
students that there are two standards—one for them and one for everyone else—they are
being encouraged o rely upon special accommodations rather than being challenged to
achieve ot high levels. In so doing, we run the risk of {ailing to integrate those with special
needs into the mainstream of American life, as we shunt them off into a different room in
which different rules opply and standards are forever lowered.

Recommendations for Reform

Reforming special education so that it is better targeted, more cost-efficient, and more
effective in improving the educational outcomes of students with disabilities requires three
things. First, policymakers should recognize that speciol education, as currently comprised, is
really made up of three distinct subpopulations of students, each with very different
educational needs. Second, change the funding structure for special education so that it
rewards schools for improving the educational outcomes of students with disabilities and not
just for identifying and serving them. Third, re-commit special education to helping students
overcome their disabilities ond o teaching coping and compensatory mechanisms,
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whenever possible, rather than teaching such students 1o expect a lifetime of special
accommadations and services.

Disenfongiing Speciof Edueaiion Sub-pepuletions

The first step in special educotion reform is to recognize thot
the system currently serves three very distincs populations: (1)
those with significant developmental disabilities and sensory
and physical handicaps; {2) those with milder forms of
neurologicol conditions, such as learning disabilities end
ADD; and (3) those with conduct or bahavioral problems.

Children with significont sensery, cognitive, and
physical disabliities. The first group is comprised of
students with a significant need for special education services
and accommodations. This is the group for whom the original
law was passed. These ore children born with birth defects,
serious sensory or physical disabilities, and significant
cognitive delays. In the vast majority of such coses, these
children will have been identified os disabled during infancy
and preschool years, frequently by health-care professionals
or early childhood education speciclists, ond they will ofready
have begun receiving intervention sarvices before thay enfer
elementary school. For these children, there is no nead for an
elaborate identification process within the schools. Long
before they enter kindergarten, we know who they are, and,
to a large extent, we know their medical, rehabilitation, and educational needs.

The key ta educating these students is to fund adequately appropriate accommodations {for
instance, interpreters for the deaf, curb cuts for those in wheelchairs, books written in Braille for
the blind, and so forth), while including them o the maximum extent possible in the educefion
mainstream. To a very lorge extent, this is whot special sducation currently provides these
students. Nevertheless, cerigin changes can—and should—be made to enable special education
to more effectively and efficiently serve these students.

Although these studenis currently are placed in several different categories under the IDEA, and
often are labeled “multi-handicopped,” the official categories generally are not associated with
different types of school placemenis. 1 is not unusual, for exomple, for & special education
classroom ot the elementary school level to include children categorized as outistic, speech and
longuage delayed, ond mentally retarded, all with the same teacher and clossroom curriculum.
Given the similarily in actuol placement for these students, it would be more efficient to include
them in one category, simply os children with significont special needs, rother thon going
through the current costly and time-consuming diognostic and categorization process.®

Once a child is identified as having significant speciol needs, emphasis would then be ploced
on developing a functional curriculum for thot child, including inclusion in the education
moinsiream to the maximum extent possible. Subcategories designed to help identify specific
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needs and for tracking purposes would be used as descriptors of each child’s needs, rother than
as a quasi-diagnostic tool, Thus, a child born blind and deaf and thought to be mentally
retarded would be classified as a child with significant special needs, with the subcategories of
blindness, deafness, and mental retardation. In this way, children with milder versions of a
particular disorder (for example, mild autism or Asperger Disorder} who can funclion quite well
in a standard classroom with minimal levels of assistance are not confused with those having a
more severe form of the same disorder who may need high levels of service.

Within a system of classification designed to define the educational needs of children rather
than merely provide a diagnosis of disabilities, emphasis would be placed on monitoring the
progress of each child in o realistic fashion. A funclional andlysis of each child’s needs would
be completed, and redlistic, achievable, and measurable goals would be set forth in each
child’s IEP Given that many children with significant special needs will require special services
and accommodations even into adulthood, the focus of special education curricula for these
students would be the development of skills necessary for daily living ond vocational training.
Schools would be held occountable for failures to progress
in targeted oreas of the curriculum. Thus, for example, in
the case of an autistic child who cannot communicate and
fails to improve after a year in school, that lack of progress
would be o signal for the school to change the curriculum
approoch or an opportunity for the parents to change
schools.

A renewed emphasis on skill development may also affect
where children receive their education. The 1997
amendments to the IDEA emphasized inclusion. Although
this is often helpful, it should not be done at the expense of
the child’s overall progress. Thus, a deof student in a small
town that has difficulty hiring staff who are expert in sign
language may be more appropriately served by attending a residential school for deaf children
for ot least some period of time during which the student con become fluent in sign language.
In mony handicapping conditions, particularly disabilities affecting language development, there
is a sensitive period for the development of specific skills, a window of opportunity for skill
development that should not be missed. Many children with significant disabilities would benefit
from intensive work for one or two years in a separate program, followed by more intensive
efforts toward inclusion.*

Although comprising fewer than ten percent of all children in the special education system and
less than one percent of all children in school,** students with significant developmental
disabilities and sensory and physical handicapping conditions do have very special needs and
are more expensive fo educate. Indeed, it is these children who 30 years ago were largely
excluded from the public schools. The right of these students to have access to a free
appropriate public education must be maintained under any change 1o the current structure of
special education services and accommodations.

Children with neurological dysfunction. The second, and by far the largest, group of
students currently in special education is comprised of those with mild forms of neurological
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dysfunction, such as mild mental retardation, learning disabilities, and ADD. The first question
that needs to be addressed concerning this subgroup of special educaiion students, especially
given the emphasis under the 1997 IDEA amendmenis for inclusion of these students in the
regular classroom, is what is so “special” about the special education they receive?

In many cases, the answer is not much, except for the foct that i w;iﬁfgi‘ i

B2

they are classified differently from their peers. In terms of the
educational strategies most likely to enhance their educational
outcomes, the mojority of research finds that those strategies
most effective with this group of students are the same sirotegies
that are helpful 1o most studenis in regular education. This
includes approaches such os frequent individualized monitoring
ond feedback, and intensive direct instruction. What this group
of special education studenis needs is not so much different
interventions but good teaching, albeit perhaps with greoter
consistency, intensily, and slower pacing than other siudents
require.”

Thus, rather than perpetuating the myth that students with
relotively mild disabilities are receiving a different kind of
instruction compared to non-disabled students, we should re-consiruct regular education so os
to maintoin these students more effectively in the regular clossroom. Indeed, Robert Sternberg
ond Elena Grigorenko of the Yale Child Study Center, as well as G. Reid Lyon of the National
Institutes of Health, assert that reading disabilities, the most common form of learning disability,
ore the result not so much of neurological dysfunction as of how most schools cusrently teach
reading. If oll schools were to teach phonological awareness, sound-symbol relotionships, and
reading comprehension, and did so effectively and early, most reoding problems could be
avoided, say these early reading specialists. For those relatively few children who develop
reoding problems despite this approach, the regulor educotion teacher could implement in-class
interventions, perhaps with the assistance of a reading specialist. In this way, reading problems
would come to be perceived as a regular education function, rather than being referred to
special education programs.®

This approach is in marked contrast o the current system which emphasizes identification rather
than intervention ond has curiously little involvement by the classroom leocher. I, for exomple, o
child is falling behind in reading, under the current system a referral is made for testing his or
her reading leve!l and establishing an estimate of his or her IQ. A psychalogist and a reading
spaciolist typically do this evoluation, not the teacher who teaches the child each day. From the
stari, the process is lorgely disengoged from what goes on in the classroom.

An diternafive mode! would involve a fundional analysis of reading done by the teacher,
perhaps with the help of a psychologist and reading specialist. Instead of being concerned with
documenting an IQ-achievement discrepancy score, time would be spent analyzing the
particulor reading problem. By reviewing actual classroom reading samples, supplemented by
some additional testing materials, factors involved in the reading process such as motivation,
phonemic processing, vocabulary level, reading rote, and the ability to self-correct errors could
be ossessed in for less time and with far less expense than the current system of formal
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educational and 1Q testing.*

Under this model, the classroom teacher would remain responsible for the child’s progress and
would work along with reading specialists to construct in-classroom inferventions to enhance the
child’s reading ability. If, for example, a child was found to have a poor reading vocabulary, an
intervention would be designed to increase his or her vocabulary, with an assessment to be
done six weeks later to determine the child’s progress toward an expanded reading vocabulary.
The emphasis in this model would be on helping the child develop, through active precision
teaching, the skills and coping mechanisms necessary o achieve at higher levels in school.
Progress would be gauged by regular academic outcome standards with the goal of
empowering the student, not simply accommodating his or her disabilify.*

A similar approach could be used for children with ADD and ADHD. In a recently published
large-scale treatment study of students with ADHD,* the best outcomes were found for those
children who received o combination of relatively low doses of medication, a classroom
behavior modification program, and behavioral family therapy
to help parents better manage their child’s home behavior.
Rather than being taught to rely on medication to manage
their symptoms, the children in the combination treatment
were systematically taught, both at home and in school, the
skills necessary to mainiain behaviorol control even in the
absence of medication. These results suggest that students
with ADD and ADHD would benefit more if schools would
structure their environments more clearly, with obvious rules
and boundaries and cleor consequences for good and bad
behavior, rather than relying on medication alone to enhance
educational outcomes.

In such o revised setting, accommodations would be reviewed
to make sure they are designed either to help the child
develop compensatory skills or to allow the child to perform at
a higher level. Thus, if we start by writing down homework

2 assignments for a child who hos difficulty remembering to

| write them himself, an appropriate education plan would
include eventually having the child write down assignments
himself. The goal of the curriculum, then, would be to teach compensatory skills, not an
expectation for endless asccommodations.

Children with behavioral problems. The third major sub-group of students currently
receiving special education services and accommodations is comprised of those with conduct or
behavioral problems. Students with these types of disorders, when seen in the mental health
system, are usually diognosed as having either oppositional defiant disorder or conduct
disorder, characterized by refusals to comply with requests, emotional overreaction to stressful
situations, and failure 1o tcke responsibility for their own actions.

Effective treatment of these disorders involves making these individuals strictly accountable for
their behavior, insisting on compliance with requests and helping them learn to cope calmly with
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stressful situations.®” Unfortunotely, once these studenis are identified os in need of speciol
education, many of the accommodaotions routinely provided them-—and most especialiy o
lowered stondard of acceptable behavior—aciually work to undermine these desirable goals.
This sets up these students for later failure as they frequently
come 1o expect the same kinds of accommodations outside the
school as well. Unfariunately for these studenis, systems
external 1o the school, such as the criminal justice system and
the job market, are far less accommodating to disruptive and
non-compliant behavior.

An alternative approach would be to develop school- and
system-wide interventions designed to reduce these problems
overoll, rather than dlassifying and then segregating individual
students. For example, in a series of interventions carried out by
the May Institute in New England, considerable improvement in
behavior and reduction in behavior-related referrals for special
education were achieved efficiently and economically. In one
city, a school-wide program to reinforce complionce with rules
resulted in a 40 percent drop in detentions. In a second, the
need for special education placements was reduced almost
three-fold after implementation of a positive reinforcement
program for rules compliance at a cost of less than $10 per
year per child. A third school-wide intervention resulted in a 30
percent reduction in disciplinary referrols to the principal after a program incorporating positive
reinforcement for compliance plus close monitoring of behavior was implemented ot a cost of
only $30 per elementary school student.*®

For those students who persist in defying rules despite such interventions, it is questionable
whether they should be included within the framework of special education at all. lt is a fine line
between a psychiatric disorder thot can be treated and criminal behavior that should be
adjudicated, and the distinction is even more difficult in the high schoo! years.

Reforming Speciol Eduveation Funding

Currently, schools draw down special education funds based on the number of studenis
identified as having o quoalifying disability under the IDEA, As noted eorlier, this creates on
incentive to identfify low-achieving students. If the current system resulted in substantial
improvements in educational outcomes for these students, there would be no necessity for
reform. But evidence is mixed at best as to whether student perfformance is enhanced once they
are placed in special education.*

One reform being advocated by some is a move to census-based funding for special education.
Under such a scheme, funding far special education would be based not on the number of
children identified as in need of special education, but on total student enrollment. Census-
based funding has the advantage of providing schools with the flexibility to set up schoolwide
interventions. {Although the 1997 amendments to the IDEA allowed some movement in this
direction, identification and classification remoin the focus of the system.) Critics, however, worry
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that census-based funding provides schools with litle incentive to pravide the more expensive
accommodations and services needed by the severely disabled and that it does not necessarily
result in better outcomes for students with disabilities.

Moreover, census-based funding does not take into account real differences that may exist
across school districts in the percentage of students with severe disabilities requiring intensive
special education services. This can happen, for example, when parents of children with severe
disabilities move into a school district with greater proximity to a specialized medical facility,
resulting in an over-representation of such students in that school district. Or a quirk of fate can
cause an over-representation of students with severe disabilities in some school districts. For
example, @ small Pennsylvania school district of only 400 K-12 students includes o pair of
severely autistic twins and a child with o severs head injury. Under census-based funding, such
districts would be unfairly penalized financially.

One approach to deal with the issue of low-frequency, high-need children would be to have
schools idenfify that relatively small group of children who have severe special needs, then let

_ state governments help fund local programs for this population.
' Another approach would be to attach funding to students
identified as in need of special education through the use of
vouchers. Parents could use the voucher to pay for both the
evaluation process and the specialized educotional experience
51 of their choice. This could be done sither within, or independent
of, a broader school voucher program.

In constructing a voucher program for special education, it must
be recognized that students with disabilities usually are more
expensive to educate than students without special needs. Too often, voucher advocates have
assumed that every student, regardless of educational needs, would receive vouchers of
equivalent value. Without taking into account the fact that students with disabilities frequently
cost mare to educate successfully, students with disabilities might be placed at a disadvontage
relative to other students participating in o voucher program. The obvious solution is to tag the
value of special education vouchers to the average estimated cost of teaching o student with o
specified disability.

The use of vouchers also would help reduce the current adversarial noture of special education.
By providing parents with choice at the outset, for example, there would be no need for an
extensive appeals process. If a child were foiling in regular education and an assessment
needed to determine why, the parent would have the choice of having the evaluation done at
school or by on independent expert who accepted vouchers. Parents could then seek schools
that are most effective at teaching students with their child’s particular type of disability. Market
pressure would be placed on education programs to produce posifive results since parents could
always move their child to o different program or provider the foilowing year.

Parents should also be allowed to use special education vouchers to pay for the costs of
vocational education programs, one of the more successful education interventions for high
school students with disabilities. According to the National Longitudinal Transition Study of
Special Education Students, students with mild disabilities who took a concentration of
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vocational courses were 40 percent more likely to be competitively employed after high school
than their peers who did not take o concentration of vocationa! courses, and they eomed an
average of $6,247 more annually. Those who fook only
survey courses in vocational interests still earned nearly
$4,000 more per year.® Yet vocational education is an
under-utilized intervention for many students in speciol
education today.®

In addition jo vouchers for individuol students, federal and
state special education grants to schools should be made
contingent upon educationol improvemenis by the subgroup
of speciol education students with neurological dysfunctions
as measured by independent tests. This contrasts sharply
with current accountability mechanisms which are focused
on process (for example, was an IEP developed, and were
porents informed of their due process righis?}, not outcomes
{for example, did the child’s academic skills improve?}.

Absent a voucher system, one possibility for holding schools
more accountable for outcomes is to base funding on the
number of students who achieve the goals set forth in their IEPs. This, however, moy simply
result in the “"dumbing down” of students’ |IEPs by sefling very low educational goals. An
allernative would be 1o use the current stalewide assessment tests and differentiote the scores of
students in regular educotion from the scores of students in special education. Under the
ossumption that the purpose of special education is to improve the academic performance of
these students, schools would be held accountable for measurable gains over time in the special
educotion population relative 1o those in regular education.

Empowerment, nof Enfitlement

Disaggregating the needs of the three major sub-populations currently in spacicl education
together with reform of the funding mechanism would go o long woy toward improving the
educational experience of students with disabifities. Both of these reforms, however, would
ultimoately prove inadequote if, ot the same time, speciol education did not also reorient itself
toward helping students compensate more effectively for their disobilities so thot they ¢can be
better integrated into the mainstreom of American life.

As discussed eorlier, special education seems to have lost sight of the oppropricte end game.
Rather thon viewing its mission os helping students with disabilities overcome, or at least
effectively compensote for, their disobilities, special education has become o training ground for
a sense of enfitlement to o lifetime of accommodations. Unfortunately, students grown
accustomed fo special accommodations during schooling often find themselves of o distinct
disadvontage later in life when employers are less likely—or able—to provide them with similar
occommodations in the workploce,

We ore not arguing thot every disability is remediable, nor that every hondicapping condition
con be successfully compensaied for. Rather, we orgue that speciol education has over-
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generalized an accommodation mode! appropriate for students with severe physical, sensory,
and cognitive disabilities to include students with behavioral disorders ond milder forms of
neurological dysfunction.

Instead, students with mild forms of neurological dysfunction,
such as learning disabilities and ADD, shauld be taught how
to effectively cope with iheir learning difficulties rather than
demonding special accommodations. Doing so will require
better differentiation between effective accommeodations and
lowered standards. For example, although taking ¢ tape
recorder to class to assist in note-taking is an appropriate
coping mechanism, demanding the substitution of o course in
“The Anthropology of Money” for o mathematics course is not.

Even more imporiantly, schools should cease classifying
students with conduct problems under the IDEA. What these
studenis need is to learn better self-control. The key to teaching self-control is not lowering
behavioral standards, but developing clear and consistent rules, reinforcing positive behavior,
providing immediote consequences for rule infractions, and the teaching of cognitive strategies
for coping with high-stress situations. Indeed, in our desire to be compassionate with this
population of students, we are inadvertently doing harm by teaching them that they are, in
important ways, exempt from consequences thot other studenis foce when they misbehave.
Moreover, as Abigail Thernstrom hos argued elsewhere,® court decisions that multiply students’
rights and restrict the obility of schools 1o exercise disciplinary powers have resulted. in
increasing disorder in the schools—limiting the ability of boih disabled and non-discbled
students to benefit from their educational experience.

Conclusion

Special education today is costly and, even worse, ineffective. The elaborate eligibility ond
classification systems set up in response to well-meaning federal legislation have not #ranslated
into improved outcomes for most students with special needs. Indeed, despite elaborately
developed individual progroms, over 90 percent of children in special education receive similar
services.® Moreover, by focusing on weaknesses and accommodations, we have given these
children unreasonoble expectations of how the lorger community will respond to their academic
weaknesses, As a result, many special education students have a rude awakening in store for
them when they arrive at college or enter the job market.

A major overhaul of special education is needed to ensure that the original goal of offering an
appropriate educotion.lo oll children is reached while ot the some time ensuring thot as many
students as possible are integrated into the mainstreom of Americon life. To accomplish this, we
must first recognize that special education, as currently constructed, really serves three distinct
groups of students: those with significant physical, sensory, and cogniiive handicaps; those with
milder forms of neurofogical dysfunction, such as SLD ond ADD; and those with behavioral
disorders.

A transformed special education system would continue to provide appropriate accommodations
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and special services 1o the first group designed, af least in part, to help integrate them as much
as possible into regular education. For the second group of students, regular and special
education would re-focus its efforts both to prevent academic problems through more effeciive
instructional strategies and to teach compensatory skills so that, in the long run, these students
are no longer in need of special accommodations or services. The third group, students with
behaviora! disorders, would be excluded from special education per se, and instead benefit
from sysiem-wide programs focusing on clear rules, positive reinforcement for appropriate
behavior, and effective limit setting, all designed to prevent conduct problems in the first place.
School choice, preferably in the form of vouchers, would ensure that parental preferences are
respected.

A reformed education system would take info cccount the differing needs of imporiant
subgroups of special education students; empower parents, not lawyers; and encourage the
development of coping and compensatory sirategies, not a lifetime of disability. Federal
legislation ensuring that no student be left behind is on important principle. It is now time to
ensure that this principle actually translates into betier outcomes for students with special needs.
In short, it is fime to make special educction “special” once again.

' U.S. Congress, Committee on Education ond Lobor, Select Subcommitiee on Education, Heorings, 93rd
Congress, 1st Session (1973).

* Ses Public Law 34-5 (February 16, 1857), “An Act to Establish the Columbion Instituie for the Deaf ond
Dumb”; and Public Law 45-186 (Morch 3, 1879), “An Act to Promote the Education of the Blind.”

3 Public Low 85-804 (September 1958), “National Defense Education Act”; Public Low 85-926 (September 6,
1958), “An Act to Encourage the Expansion of Teaching in the Education of Mentally Retarded Children
Through Gronts to Insfitutions of Higher Learning ond to State Educationol Agencies.”

* See Edwin W. Mortin, Reed Mortin, and Donna L. Termon, “The Legislative ond Litigetion History of Special
Education,” The Future of Children 6 (Spring 1996): 25-39.

* Procedurol safeguards for the IDEA are delinealed in the U.S. Cade of Federol Regulations, Title 34, Subtitle B,
Chopter Iil, Part 300.

¢ The 13 mandoted speciol education cotegories ore aufism, deafness and blindness, developmental deloy,
emotionol disturbance, hearing impairment, mental referdotion, mulfiple disobilities, orthopedic impairment,
other health impairment, specific leorning disobility, speech or longuage impairment, traumatic brain injury,
and visual impoirment.

’ See Doniel J. Reschly, “1dentification ond Assessment of Students with Disobilities,” The Future of Children 6
{Spring 1996): 40-53

® See U.S. Department of Education, Office of Speciol Education and Rehobilitative Services, Annual Report to
Congress on the Implementation of The Individuals with Disabilities Education Act, (Washington, DC: U.S.
Department of Education, various yaars); National Center for Education Statistics, Common Core of Dato
Survey, Digest of Education Statistics, 1999 (Washington, DC: U.S. Department of Education, 2000), toble 53;
ond unpublishad tebulations.

? Sse Ami Klin end Fred Volkmar, “Asperger’s Syndrome,” in Hondbook of Autism ond Pervasive Developmental
Disabilities, 2d ed., eds. Donald Cohen ond Fred Volkmor {New York: John Wiley & Sons, 1997), 54-80.

" Betwoen 1990 and 1993, the annual numbar of outpotient pediatric visits for ADHD increosed from 1.7 miillion
1o 4.2 million. Moreover, produdion of methylphenidate, the most common phcrmccologxcul intervention for
both ADD and ADHD, more than quadrupled during this some fime period.

" Of particulor concern is the difficulty distinguishing SLDs in reading, the most frequent form of which is often
referred to os dyslexia, from low ochievement in reading. Indeed, the Notionot Institute of Child Heolth ond
Humon Development consensus report on the subject concluded ofter reviewing oll the relevont research on the
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topic that if is impossible to dlearly differentiate an SLD in reoding from law achievement. Insteod, these
reseorchers condluded, “dyslexic children simply represent the lower pertion of the continuum of reading
copabilifies.” Cited in Doniel J. Reschly, “Mentification and Assessment of Students with Disabilities,” 45.

" Cited in Robert Worth, “The Scandol of Special Education,” Washington Monthly (June 1999): 34-38.

“n o March 19, 1995, interview with The Sundoy Star-Ledger, then-New Jersey Educotion Commissioner Leo
Klogholz was quoted os saying, “We spend the money every year, but we have no way of knowing whether the
money we spend is actuolly going for the education of disabled children.” Klagholz concluded, “V'm not sure
school officials actuolly sit oround and soy they can increose state aid by increasing the number of classified
children. But the incentive is there and, sometimes, close calls con be justified on the grounds of the good they
believe they are doing by increasing o district’s resources.” Robert T. Brown, “Klagholz Fears Schools Inflate
Special Ed Need,” The Sunday Star-Ledger, 19 March 1995.

“ Under the 1997 omendments to the IDEA, schools ore now ollowed 1o use special education funds to explore
programs thot are non-categoricol, are coordinated with other federal ond stote funded programs within the
school, and are port of an educotionol “whole” (Part B funds). However, schools still get special educotion
funds bosed on the number of children identified os eligible under the IDEA. Whot the 1997 amendments
allow is greater flexibility in spending the money. So, for exomple, if a school defines a resource clossroom for
reading as one that has fewer thon ten students and there are six children identified as in need of speciol
education, the school can include four additional children in thot resource clossroom who are poor reoders but
not identified as in need of speciol education under the IDEA. The school doesn't receive any additionol funds
for the latter four students, however.

15 A study conducted by the Nationol Assessment of Educationol Progress (NAEP), U.S. Deportment of Education,
found that schools routinely Iried to exclude low-achieving students from stondordized exoms by, for example,
sending them on field trips, telling them fo stay home, or simply encouroging them not fo porticipote in the
tests. Of the 27 states that routinely tracked how many students with disabilities participated in stotewide
assessments, only about half tested special education students.

' See Andreo Tortoro, “Omitting Speciot Ed Kids Moy Have Aided Scores,” The Cincinnati Enquirer, Morch 12,
1999.

7 See Walter Olsen, "Under the ADA, We Moy All Be Disabled,” Wall Street Journal, Moy 17, 1999, sect. A, p.
27.

" See Michael Cordmon, “SAT Accommadations Soar for Wealthy, White Moles,” Education Daily 33, no. 10
(2000): 4.

¥ See “Speciol Educotion: Honoring the Federol Commitment,” os posted on the Nationol School Boards
Associotion website: < <www.nsbo.org/odvocacy/issueupdates/idea.htm>>.

» See Donna L. Terman, Mory B. Larner, Carol S. Stevenson, and Richard E. Behrman, “Special Educotion for
Students with Disabilities: Analysis and Recommendotions,” The Future of Children 6 (Spring 1996): 12.

" See Thomas B. Parrish and Jay G. Chambers, “Financing Speciol Education,” The Future of Children 6 (Spring
1996): 121-138. Note these percentages ora for 1987-88, the lost yeor that stotes were required to report
special educotion expenditures to the U.S. Deportment of Educotion. The lost independent national special
education cost study wos based on 1985-86 data.

| Montgomery County, Maryland, for example, the school system’s legal fees increased 240 percent between
1990 and 1995.

2 See Robert Worth, “The Scandal of Special Education,” Washington Monthly (June 1999): 34-38.

4 See Richard Rothstein and Karen Howley Miles, Where's the Money Gone? Changes in the Level ond
Composition of Education Spending (Washington, DC: Economic Policy Institute, 1995).

% 1n New Jersey, fully five percent of speciol education students attended privale schools at taxpoyers’ expense
during the 1994-95 school year, with an additional seven percent having part of their privote school costs poid
for by the public school system. in Washington, D.C., private placements occount for over o third of the
District’s $167 million special education budget, even though less thon one-sixth of the District’s special
educolion students atlend private schools.

% See Worth, “The Scandol of Public Education.”

7 Cited in Jonathan Fox, “Sending Public School Students fo Privote Schools,” Policy Review (Jonuary/February
1999): 25-29.

% 5ae U.S. Depariment of Education, Office of Special Education Programs, Implementation of the Individuals
with Disabilities Education Act: Seventeenth Annual Report to Congress (Washington, DC: U.S. Department of
Education, 1995), p. A-159, table AD1.
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7 Gee ibid.; see also Lynn S. Fuchs, Susan B. Eaton, Carol Hamlett, and Kothy Korns, “Supplementing Teacher
Judgements of Test Accommodations with Obijective Data Sources,” School Psychology Review {in press); and
Lynn S. Fuchs, Douglas Fuchs, Susan B. Eaton, and Carol Hamlett, “Reading Test Accommodatians for Students
with Learning Disobilities: Using the Dynomic Assessment of Tast Accommodations (DATA] to Supplement
Teacher Judgements” {Peabody College of Yanderbilt University, unpublished manuscript).

# See Wayne J. Comora, Tina Copeland, and Brian Rothschild, Effects of Extended Time on the SAT I: Reasoning
Test Core Growth for Students with Leamning Disabilities, College Boord Report No. 98-7 (New York: College
Board, 1998).

' See Beth Azar, “Fairness o Challenge When Developing Special-Needs Tests,” APA Monifor {December 1999):
31.

32 See Comara, Copeland, and Rothschild, Effects of Extended Time on the SAT 1, 1; see also W. Willinghom, M.
Ragosta, R.E. Benneft, H. Braun, DA. Rock, ond D.E. Powers, Testing Handicapped People, (Boston, MA: Allyn
& Bocon, 1988).

» See Kenneth Srnith, “Disobled Educators,” The Woshington Times {May §, 1999), sect. A, p. 19.

3 See ibid.

3 Personal communication, 59th Annual Conference and Exposition, National School Boards Association,
Alexandria, YA.

1 See Eli J. Lake, “Appeals Court to Revisit Key Leorning Disorder Ruling,” Education Daily 32, no. 122 {1999): 4.

¥ See Robert J. Sternberg and E. L. Grigorenko, Our Labeled Children (Reading, MA: Perseus Books, 1999).

3 £or further discussion, see Mark Wolery and James Schuster, “Instructional Methods with Students Who Have
Significant Disabilities,” Journal of Special Education 31 {1997): 61-79.

» Eor further discussion, see Diane M. Browder, Timothy Minarovic, and Edword Grasso, Functional Approaches
to Low Incidence Populotions: Functional and Noncategorical Identification and Intervention in Special Education
{Des Moines, IA: lowa Department of Education, 1998).

“See H. Goldstein and E. Hockeberger. “Significant Progress in Child Language Intervention: An 11-Year
Retrospective,” Research in Developmental Disabilities 12 (1991): 401-424.

“See Browder, Minarovic, and Grasso, Functionol Approaches to Low Incidence Populations.

“1Seg Terman, Lamer, Stevenson, and Behrman, “Special Education far Students with Disabilities: Analysis and
Recommendations,”4-24.

“ For further discussion, see G. Lyon Reid and Vinita Chhabra, “The Current State of Science ond the Future of
Specific Reoding Disability,” Mental Retardation and Developmentol Disabilities Research Review 2 (1996): 2-9;
and Sterberg and Grigorenko, Our Labeled Children.

* See Sternberg and Grigorenko, Our Labefed Children.

“ Saa ibid.

“See Peter Jensen and the MTA Cooperative Group, “A 14-Month Randomized Clinical Triol of Treatment
Strategies for Attention-Deficit/Hyperoctivity Disorder,” Archives of General Psychiotry 56 {1999): 1073-1086.
¥ See Alan E. Kazdin, Treatment of Antisocial Behavior in Children and Adofescents {Homewood, iL: Dorsey Press,

1985).

“See Dennis Russo and Robert Putnam, Implementing Effective Behavioro! Sfraiegies in Schools ond School
Systems (paper presented ot the 31st Annual Convention of the Association for the Advancement of Behavior
Therapy, November 12, 1999, in Toronto, Onlario).

“ For further discussion of the effectivenass of special education, see Mark Kelman and Gillian Lester, Jumping
the Queuve: An Inquiry info the Legol Treatment of Students with Learning Disabiliies (Combridge, MA: Harvard
Universily Press, 1998); ond Edwin W. Martin, “Learning Disabilities and Public Policy” in Better Understanding
Leorning Disabilities: New Yiews from Research and Their Implications for Education and Public Policy, eds. G.
Reid Lyon, D.B. Gray, John E Kavanough, and Normon A. Krasnegor (Baltimore, MD: Poul H. Brookes, 1993):
325.342; ond M.C. Wang ond E.T. Baker, “Mainstreaming Pragrams: Design Features and Effects,” Journal of
Special Education 19 {1986): 503-826.

% See Mory M. Wagner and Jose Blackorby, *Transitions from High School to Work or College: How Special
Education Students Fare,” The Future of Children é {Spring 1996): 103-120.

' See Lose Blackorby, “Participation in Vocational Educotion by Students with Disabilities,” in The Secondary
School Programs of Students with Disabilities: A Report for the National Longitudinal Transition Study of Special
Educotion Students, ed. Mary M. Wagner (Menlo Park, CA: SRI Internotional, 1993), 51-548.
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* See Abigail Thernstrom, “Courting Disorder in the Schools,” The Public Interest 136 (Summer 1999): 18-34.

" See S. Epps ond G. Tindel, “The Effectivonass of Differential Programming in Serving Studonts with Mild
Hondicaps,” Hondbook of Special Education: Research and Practice, vol. 1 {Oxford: Rergamon Press, 1987),
213-248; Reschly, “Identification and Assessment of Studenis with Disabilities,” 40-53; and M.C. Wang, M.C.
Reynclds, ond H.J. Walberp, eds., Implementation of the individuols with Disabilities Educotion Act: Seventeenth
Annual Report to Congress (Washington, D.C.: U.S. Deporiment of Education, Office of Special Education
Programs, 1995),
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Testimony of Dr. Patrick J. Wolf, House Committee on Educatien 2nd the Weorkforce,
Subcommittee on Education Reform, May 2, 2002

Mr. Chairman and Members, I am pleased to speak to you today about how the special
education system might be improved to better promote effectiveness and results-based
accountability. In 1997 you undertook an effort to revise the federal law governing special
education in order to focus more strongly on whether or not the services being provided to
students with disabilities are actually resulting in greater learning. The ‘97 amendments to the
Individuals with Disabilities Education Act sought to replace a process-focused, compliance-
driven accountability system with a results-focused, performance-driven altemative. This
change represented movement in the right direction.

However, a central finding in our research is that the results-based accountability system
under IDEA *97 retains virtually all of the onerous procedural requirements of the previous
system, yet omits components that are essential to holding implementers truly accountable for
results. Special education administrators continue to rely upon compliance with procedural rules
as the yardstick for judging whether or not a local special education program is succeeding.
Such “checked boxes” accountability focuses on whether or not students are receiving services,
not whether or not they are actually learning. The current oversight system for special education
falls short of achieving true results-based accountability because it does not standardize certain
key requirements regarding the testing of students with disabilities. It also neglects io hoid
school systems accountable when they persistently fail to achieve results for such students.

Undoubtedly, many special education teachers and administrators are making great
strides with their students. However, these successes are happening largely in spite of, not
because of, the accountability system that is in place.

A more complete resulis-based accountability system in special education would have the

following features:

e Every student’s Individualized Education Program would describe the tests that are
appropriate to measure the student’s educational progress and any accommodations that
should be made to the testing conditions based on the student’s disability;

o The tests and accommodations for each student would be applied consistently, year-after-
year, for all students with non-degenerative disabilities;

e The process would begin with a set of baseline tests to measure initial levels of ability
and achievement;

o Subsequent results would be reported in terms of gains or Josses from that baseline;
Reports also would include narrative from the teachers, counselors, and administrators
who are educating the student, in order to place the gains or losses in context;

o Evidence of aggregate declines in the performance of the special education students in a
given district would lead to a state or federally led intervention involving greater
resources and supervised programmatic changes;

o Persistent performance declines would provoke tough sanctions, including the transfer of
students to neighboring school districts, charter schools, or private schools at district
expense.
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Two elements of this proposal stand out. First, using gain scores is critical. Special
education students are, well, “special.” They exhibit various handicapping conditions of varied
severity that, more or less, limit their educational ability and achievement. By using the metric
of student-specific educational gains instead of an arbitrary standard of attainment to evaluate
special education students, the system would automatically control for 2 number of pre-existing
conditions that are particular to each student. The use of gain scores also minimizes the
incentives for classifying a non-disabled student as disabled, since they measure individual
progress instead of lowering the achievement bar. ’

Second, greater customer choice is likely to enhance accountability in special education.
Experimental customer choice programs, such as public housing vouchers, have demonstrated
that choice initiates a flight to quality. The observed behavior of customers who have choices
provides important feedback to decision makers, helping them invest more money and effort in
what works and waste less resources on what fails. The power of parents to move their disabled
child out of a program that is failing and into a more promising alternative would likely improve
the educational results for that child and motivate more teachers and administrators to achieve
positive results for their students with disabilities.

Mr. Chairman, you will notice that several elements of my proposal for special education are
modeled after the “Leave No Child Behind” reforms. That is no coincidence. It would be a
shame if students with disabilities were left behind as the new federal results-based
accountability system drives the students in regular education programs to higher levels of
achievement. I urge you to give students with disabilities the opportunity to impress us and
themselves by demonstrating progress towards reasonable educational goals. If, instgad, we
expect little of them, then, unfortunately, we are likely to have our limited expectations fulfilled.

Mr. Chairman, that concludes my statement. 1 ask that a copy of two chapters that I co-
authored in a recent book about special education reform serve as my extended remarks and be
entered into the Record along with this brief overview.



&3

Commitiee on Education and the Workiorce
Witnees Disclosure Requireraens — “Truth in Testimony”
Reguired by House Rule XJ, Clanse 2(g)

| Your Mame: Q}ﬁk T, W lF PR

1. Will you be representing = fiaderal, State, or loos] govermment entity? (If the Yes @
answer i6 yes please contact the committee).

2. Please list any federal grasts or contrascts (jecluding sebgrants o oulicontyots) which yon
bhave received since October 1, 1959

Sefeotrast™ T2 fectuve T He Deme-?a £ Masnge ™
P(ogrm, 1999 =200 |, Them Covdotst ety oblimel. Fron—te .8,

% — WM € L FY 03&&9 F ﬁ‘ =
W&.-P—Da%mm by e Geﬂmgﬁﬁs “2:2;; - e
; Yes | (No):

3. Will you be representing an enthly other than a govemmnent entity? @ ‘

4. Other than yourself, please Hst what entity or entitiss you will be representing:

ngne—

5. Please Yist any offices or elected positions held and/or briefly desceibe your representational
capacity with each of the entities you listed in response fo question 4:

hOhe/

6. Please list any fedesal grants o contrects (inclnding subgrants or suboontracts) received by the
eniitics you listed in responss to question 4 since October 1, 1999, including the source and

arnount of cach praot or contract: e

7. Are thete parent organizations, subsidiaries, or paymerships to the entities you | Yes @
digslosed in response to gquestion umber 4 that you will not be representing? if
80, pleass list:

Signatore: ‘%ﬁ vd' ‘i);&;k Daw; 9 —30-02

Pleace nttich this chaes (0 your writien testimany,




84

Effectiveness and Accountability (Part 2): Alternatives to the Compliance HModel

Chapter 14

Effectiveness and Accountability
(Pari 2): Alternatives teo
the Compliance Model

Bryan €. Hassel and Patrick J. Wolf*

Introduction

As we described in Chapter 3, effectiveness ond accountability policy and practice in speciol
education have traditionally been shaped by o “complionce model” that defines effectiveness
largely in terms of following certain processes and ensures accountability through the
documentation of procedural compliance. Although the Individuals with Disabilities Education
Act amendments passed in 1997 (IDEA 97) were billed as the start of a new regime of results-
based accountability, we have seen that they did not reploce the traditional compliance-based
model. Instead, the 1997 amendments merely grofied performance measurement onto the pre-
existing compliance approach. In addition, IDEA 97 allowed critical exceptions and exemptions,
which have enabled a number of state and
local education agencies o postpane if not
entirely avoid the day in which documented
changes in educational achievement drive
effectiveness and accountability in special

i education. Moreover, both the accountability

| system designed by the Deportment of
Education in the woke of IDEA 97 and its
operation “in the trenches” preserved much of
the process-focus and procedural-
documentation components of the familior

1 compliance model described in Chapter 3.

If the effectiveness standards and accountability
mechanisms of IDEA 97 did not accomplish the
“regime shift” that its backers claim, what
alternatives might be available to promote ouicome-based measures of achievement and real
accountability for performance? In this chapter, we address that question in two stages:

* The outhors would like to acknowledge the insightful comments of Chester E. Finn, Jr.; Chorles R. Hokanson,
Jr; ond participonts in the November 2000 “Rethinking Speciol Education for a New Century” canference.
Wendy Wendt provided valuable research ossistonce. All viewpoints and errors are those of the outhors.
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First, we examine promising alternatives to the compliance model that have arisen ousside of
special education, indeed outside of education altogether, as policymakers in other domains have
prompted shifts from a compliance-based to a results-based approach. These developments in
other fields may provide inspiration and lessons for special education policy.

Second, we develop a broad framework for the application of these approoches within special
education. The framework we propose mokes student v

learning resulis the central driving force of special education
policy, not on overlay on a pre-existing compliance system,
Though certain procedural requirements remain in force, they
do so to make it possible for results-based accountability to
fulfill its potential.

Alternotives to the Compliance Model

Special education is not the only domain in which
policymakers have sought fo achieve a worthy goal by setling
hard-and-fast procedural rules and then creating an
enforcement opparatus to ensure thot reguloted parties meet
their responsibifities. When environmental degradation
begon to concern us decodes ago, Congress and siale
legisiatures responded with an arroy of detailed prescriptions for how industry and citizens
should reduce the amount of pollution and waste they produced, and empowered the
Environmental Profection Agency and parallel state and local offices to enforce these rules.’
Problems with safety and health in the workplace prompted the creotion of a similar apparatus,
embodied in the Occupational Safety and Health Administration and its state counterparts.”
Within government, the prevalence of political patronage and other questionable practices in
hiring ond procurement led policymokers to create the civil service ond detailed procurement
regulations to ensure that government managers gave out jobs, promotions, and contracts
according to merit-based criteria.?

These approaches have successfully eliminated some of the troubling behaviors that they
targeted. The release of dangerous pollutants into the atmosphere has been greatly reduced.
The incidence of certain workplace injuries has dropped dramatfically. Handing out jobs and
contracts to political cronies has become less common in government. As has hoppened in
special education, however, observers of these other domains have become critical of their
nearly exclusive reliance on the enforcement approach to achieving desired policy objectives.
Here are some of the major crificisms, many of them summarized by Harvard public-
management professor Malcolm Sparrow*:

°  The Inflaxibility of regulatiens impedes effectlve practice. Because regulations are
designed as “one-size-fits-all” inlerventions, they often block focal actors from doing
what’s best in a given situation. They also may fail to adjust over time to changes in best
practice or in the nature of the problem to be solved. And to the extent that regulations
prescribe in detail how a problem should be handied, they do not provide incentives far
regulated parties to work out better ways of achieving the same results.
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The aitention of regulators is distributed irrationeaily. Because the enforcement
approach direcls regulotors fo enforce rules rather than solve problems, regulatory
atlenfion does not necessorily focus on the most pressing or highest-impact activities.
Analyses of the regulation of risk have shown thet regulotory action often focuses massive
resources on ocivities with litfle payoff.* For example, if environmentol regulctions require
officials to concentrote on reducing particular toxins, they may thereby ignore other threats
to health that are more severe. Some policy scholars have argued that, in the exireme, the
“capture” aof a regulatory agency by its regulatory larget leads the agency fo partner with
the people it is supposed to oversee ond deliberotely shine its regulatory light only in the
places where mischief is not occurring.®

The sheer volume and complexity of regulation diminish its effectiveness. As
requirements increase, it becomes less likely thot regulated parties can keep up with their
obligations, even if they would like to comply. It also becomes less likely that regulators
can effectively monitor compliance and apply sanctions.”

The costs of regulation outweigh the benefits. According o one astimate, the cost
of complying with federal regulotions reaches nearly $700 billion per year® Concerns
about cost, of course, lead 1o constant calls by business organizations and scholars to
reduce the regulatory burden on their industries.’

Regulation of process ignores results. A focus on procedural rules induces_regulated
parties to focus on checking off procedurol elements rather than ensuring that they are
achieving the resulis the regulation intends 1o produce. '

} In response fo these criticisms, policymakers ond regulators
have begun to experiment with a wider ronge of tools.
Though they are diverse, one central concept ties them

| together—a focus on results. In each instance described

| below, policymakers or agency officials sought to replace a
systern that focused purely on regulatory compliance with
one that concentrates the efforts of regulated parties on
achieving superior outcomes. The following subsections

e describe some of these alternative approaches, provide

{ examplas of their use, and discuss their potential and

4 limitafions. Note that these approaches are not mutually

i exclusive; indead, as the next section will argue, joining them
=] into coherent policies is the principal challenge policymakers
and regulators face in special education and elsewhere. The
approaches are presented under three headings, which

represent increasingly radical departures from the compliance model.

Smart Regulotion

“Smort regulation” shares o great deal with the compliance model.” Basic norms of behavior
remain in place, regulators can still check to see whether regulated parties are following them,
and regulators can still impose sanctions when parties foil to comply. But regulators elicit
compliance not just through detailed commaond-and-contral regulation; instead, they deploy &
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broader range of tools to achieve the intended results. This section discusses four such iools:
forging voluntary agreements (with technical assistance); using information to spur good
behavior; addressing underlying causes of noncompliance; and replacing procedural controls
with after-the-fact checks."

Voluntory agreements. Perhaps the best woy to understand the idea of voluntary agreements
is to look at exomples of how they have worked in practice. One illustration is the Occupational
Sofety ond Health Administration’s Maine 200 program,
launched in 1993. OSHA offered Maine’s 200 emplayers
holding the worst records of on-the-job injuries a choice:
either develop a company-designed comprehensive health-
ond-safety program with employee involvement, or undergo
a traditional OSHA inspection. Companies that opted for the
voluntary plan would also receive extensive technical
assistance from OSHA in identifying ond remedying
workplace hazards. The program immediately motivated a
profound shift in responsibility for identifying and abating
workplace hazards. Within its first year, companies
themselves had cited nearly three times as many hazards
(95,800) as OSHA had managed to identify in the eight
previous years {36,780). In addition, worker compensotion
claims in Mome dropped by 35 percent durmg the first two
program ysars."

Though OSHA's Maine 200 program is one of the better-known examples of voluntary
agreements (it won a Ford Foundation/Kennedy Schoal of Government Innovations Award), it is
by no means the only one. During the Clinfon administration, the Environmental Protection
Agency wos the site of numerous similar initiafives. tn Project XL, for example, regulators gained
the authority ta offer flexibility ta companies in exchange for agreements to produce superior
environmental resulis. This initiative responded to bizarre situations like one involving Amoco,
which was required by EPA regulations to spend $31 million to recover a small amount of
benzene when an alternate approach {which ran ogainst regulations} would have allowed the
compony to recover five times as much benzene for only $6 million.™ Numerous other federal,
state, and local agencies have adopted similar approaches. These exomples share an important
element: They focus on results. Regulaiors stepped back from their standard operating
procedures and asked: What are we trying to accomplish, and are there beter ways fo reach
those goals? They then worked with the regulated parties to produce befter outcomes, even if it
meant scrapping some conventional compliance requirements.

Using information. A iwist on voluntary ogreements involves the use of information-based
strategies fo achieve compliance. Under this approach, regulators require regulated parties to
disclose certain facts about their operations to the media and the wider public. Because most
companies do not want io be embarrassed publicly, disclosure may induce compliance where
traditional enforcement mechanisms have foiled. For example, the Toxics Release Inventory (TRI)
requires more than 20,000 facilities to provide information to the Environmental Protection
Agency about their release ond transfer of toxic chemicals. The EPA then publishes the
information. Though analysts stress that it is difficult to atiribute reductions solely to TR, the
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numbers are impressive: Between 1988 (when the program began) and 1997, “total refeases of
toxic chemicals tracked by TRI declined 49 percent nationwide.”** The Consumer Product Safety
Commission traditionally has olso used an information-based sirotegy in an attempt to shame
the manufacturers of dangerous products os well as reward companies that go out of their way
to produce safer toys and household goods.

Addressing root causes. In another form of smort regulation, agencies sometimes try to
induce compliance by addressing the underlying couses of failure 1o adhere to rules. A good
example is the Immigration and Naturalization Service’s Operation Jobs, which sought to break
a cycle of repeated enforcement of laws prohibiting the employment of undocumented
immigrants in Dallos, Texas. Traditionally, the INS’s unanncunced visits to companies and
subsequent arrests of illegal workers would produce a surge of job openings that all-too-often
were immediately filled by a new group of illegal hires. As a resull, traditional enforcement had
no lasting effect. Under the new program, The INS helped to maich these jabs with legal
replacements by parinering with public and nonprofit organizations that worked with women
transitioning off welfare, unemployed youth, documented
immigrants, and other people seeking work. The effect was
immediate. Within the first two weeks of the program,
Operation Jobs produced 1,400 job placement referrals, and,
by the end of the year, 2,500 employable adults and youth
had gone to work,

Moving to after-the-fact audits. Often o particular
regulation is not objectionable in itself, but the detailed
procedural requirements imposed fo ensure that regulated
parties comply with it are onerous and counterproductive. |
Consider procurement. Many of the basic concepts of
government procurement policy are essentially sound. For
example, government buyers should not use the government"s
checkbook to make personal purchases, or enter into coniracts
with companies solely because their owners have strong political or family connections to
agency officials. Few people would say such resirictions should vanish entirely, but the way
government agsncies have gone about ensuring campliance with them has been, in the eyes of
some observers, excessively procedural, requiring government buyers ta go through numerous
hoops and fill out reams of paperwork to maoke even the smallest purchases. Over the last
decade, reformers have tried to do away with such procedural hurdles while maintaining
essential safeguards. One wide-ranging reform ollowed buyers to use credit cords to make
purchoses up to a cerfain amount, bypassing the usual submit-and-wait requisition process. In
the Agriculture Department, according to one analysis, “costs per transaction have dropped
from $77 per paper purchase order to $17 per electronic transaction, a decrease of almost 80
percent. The agency stands fo save $29.5 million annually as o result of its award-winning
program.”’* To prevent abuse, an automated monitoring system triggers alerts if users appeor to
be logging personal expenses with their cards or making muliiple purchases from the same
vendor within a day. And an ex post review of one out of every 100 fransactions creates
strong deferrent agoinst fraud at a much lower cost than ex ante reviews of all transactions.

Post-audits, by definition, catch problems only cfter the proverbial cow has escaped from the
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barn. Fines and other ex post sanctions can punish offenders, and thereby possibly deter others
from leaving the barn door open. Yet such punishments often cannot undo the domage that has
occurred. When the consequences of nencompliance are truly dire, post-audits are an
inappropriate accountability mechanism. One way fo address this problem is by offering
flexibility not across the board, but to those agents that have proven through past performance
that they are good stewards of resources or policy.

Benefits ond Drawbeacks of Smart Regulation

These examples illustrate the central fectures of smart regulation. First, the underlying norms or
principles often do not change. Second, the ultimate threat of sonctions still looms in the
background for regulated parties. Indeed, it sometimes looms larger than before, as in the cose
of the threatened OSHA inspecfions in the Maine 200 :

program. Third, the approaches provide some flexibility to
regulated parties about how to comply. They do not dictate in
greot detoil the precise actions that parties must take, just the
basic principles they must uphold. Fourth, the strategies often
use decidedly non-regulatory toctics to induce performance,
such as technical assistance, publicity, or efforts to address
underlying causes of problems. Finally, and perhaps most
importantly, smart regulation focuses relentlessly on results.
The purpose of each change is to cchieve a better outcome,
wheiher that is reduced pollution, decreased hiring of illegal
immigrants, or other policy goals.

Smoart regulotion is appealing for a number of reasons,
Because if leaves in place some of the basic regulatory
apparaius, it appears fo retain o check against flagrant violations by regulated parties,
assuming that the existing regulatory regime is appropriately designed and well targeted. If
negotiations, technical assistance, or other approaches fail to produce resulis, the agency can
still throw the book at an uncooperafive organization. This ultimate threat of sanctions provides
the motivation for regulated parties o come to the negotiating table or accept technical
assistance in the first place. At the same time, though, the flexibility built into these approaches.
arguably lecds to better outcomes, or equal cutcomes ot lower cost. In the case of Maine 200,
though OSHA retained final say, negotiated plans were likely to be more sensible and better
tailored to companies’ circumstances than plans handed down by OSHA would have been. In
the credit card procurement initiative, illicit contracting is still policed, but honest government
buyers are spared the hassles of command-and-control procurement systems.

Smant regulation has drawbacks, too. Critics of regulation assail it for not going far enough,
leaving in place o regulatory apparaius that needs to be dismantled altogether. Proponents of
regulation attack it for allowing regulated paorties to skirt important constraints, negotiating their
way out of obligations. They also worry that these new opproaches will lead to non-uniformity in
the implementation of regulafions, with some offenders getting a pass while others comply.
Many regulatory regimes were put in place precisely to ensure that everyone is treated alike,
and proponents of that opproach resist any changes that might lead to differential treatment.
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The approach may also create on ambiguous situation for both regulated parties and
regulators, leaving it unclear what kinds of behaviors and activities are permissible under the
new regime. In the OSHA case, for exomple, what happens if a worker in a compony with an
OSHA-approved plan finds a specific safety violation? Can OSHA inspect the plant and levy any
justified sanctions? If so, whot has the company really gained by going through the negofiating
process? If not, how can workers at the plant gain protection from unsafe conditions? Con
regulators negotiate away elements of law, or are there some constrainis that must remain in
place? This kind of ambiguity apparently led to an internal slogon ot EPA for Project XL: “if it
ain't illegal, it oin't XL.”'” More seriously, it has often mode it difficult for companies and
regulators o come to final agreements. Despite the appeal of Project XL, only a small number
of agreements have been negotiated under it." As a result of these ambiguities, attempts 1o
implement negotiated arrangements have frequently resulted in litigation.”

Because of these problems, some regulatory reformers have looked beyond smart regulotion to
more radical approaches in which existing rules and restrictions are actuclly scrapped and
replaced with other means of producing desired results. The next two sections describe o pair of
such approaches.

Incentives for Performance

Though same enthusiosts of deregulation call for an end to regulation altogether, most
recognize that simply throwing rules on the trash heap will not suffice. As inone as mony specific
regulations may be, broad regulatory structures {such as environmental protection and
workplace safety) often have valuable social purposes that policymakers and regulators remain
eager to advance. Accordingly, when regulations appear
ineffective, stifling, inflexible, or too costly to continue, the
search is on for forms of accountability that can replace the
focus on compliance. Chief among these is accountability for
“results,” “performance,” or “outcomes.” Accountability for
results starts from the reasonable premise that results are
what matter most. The oim of public policy, this reasoning
goes, should be to produce the intended outcomes, not to
prescribe the means of getting there. Policymakers (ond their
delegates in public agencies) should set goals for
performance, ond then create a system of incentives to induce
relevant parties to achieve those goals, by whotever means
maoke sense,

Of course it is not necessary to look outside the domain of
education to find examples of performance-bosed reform.
Almost every state has instituted standards for student learning, required schools to administer
tests to determine whether pupils are meeting those standards, and attached at least some
consequences to how schools, school districts, ond/or students perform on these tests. Even
within special education, the 1997 IDEA amendmenis sought to place more emphasis on the
sefting and achieving of learning goals by disabled students. However, in many of these
educational settings {including special education, as discussed in Chapter 3), performance
accountability has been primarily an overla